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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, under the Board’s rules and precedents, the 
Examiner properly ruled that the Administrator had estab- 
lished a prima facie case of violation of a Federal Aviation 
Regulation, by the circumstantial evidence of the occurrence 
of an accident, and whether he properly placed upon the 
accused airman the burden of proof of his innocence. 


2. Whether the Board’s Examiner in fact invoked the 
rule of res ipsa loquitur and, if so, whether this doctrine is 
applicable to punitive proceedings to suspend an airman’s 
certificate. 


3. Whether the evidence was sufficient to support a finding 
of violation of the regulations. 


4. Whether the Board misconstrued Section 91.87(d) of 
the regulations, and held the accused airman to a standard 
which the regulation does not require. 


5. Whether the Board may properly punish an airman 
for two violations of the regulations which result from the 
same act. 


INDEX 


Argument 


1. The Board improperly held the Administrator to 
have made out a prima facie case of violation of 
the Federal Aviation Regulations by proof of an 
accident alone, and in placing the burden of proof 
on petitioner (respondent below) to establish his 
innocence 


2. The Examiner erroneously invoked the doctrine of 
res ipsa loquitur 


3. Irrespective of the burden of proof, the evidence 
does not establish that petitioner descended below 
the glide slope 


. The Board misconstrued the requirements of Sec- 
tion 91.87(d) of the Federal Aviation Regulations 

. The charge of violation of Section 91.9, Federal 
Aviation Regulations, is based on the same act as 
the charge of violation of 91.87(d), and must fall 
with it. In any event, the airman cannot be pun- 
ished twice for the same act 
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IN THE 


United States Court of Appeals 


For te Disraict or Copumsia Crecuir 


No. 20,125 


Kanu F. Rrrz, Petitioner, 


Vv. 


Crit Agroxavtics Boarp and Witt F. McKee, 
Administrator of the Federal Aviation Agency, 


Respondents. 


Petition To Review an Order of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


By Order dated March 29, 1966, and amended April 8, 
1966 (Tr. 757, 762), the Civil Acronautics Board found 
petitioner to have violated the Federal Aviation Regula- 
tions, and suspended his Airline Transport Pilot rating for 
90 days. The Board’s action was taken after hearing, 


» 

under authority conferred on it by Section 609 of the 
Federal Aviation Act of 1958 (49 U.S.C. § 1429). Petitioner 
filed his Petition for Review in this Court on April 18, 
1968, The Board has stayed the effectiveness of its order 
until the judgment or mandate of this Court. This Court 
had jurisdiction to review the Board’s order by virtue of 
Sections 609 and 1006 of the Federal Aviation Act of 1958 
(49 U.S.C. $§ 1429, 1486). 


STATEMENT OF THE CASE 


On June 5, 1964, petitioner was the captain-in-command 
of Northeast Airlines flight 715, a DC-6B aireraft, from 
Boston to La Guardia Airport, New York, with a crew of 4 
and 39 passengers (Tr. 58). At approximately 12:34 EDT, 
the aircraft struck a water retaining dike with its main 
landing gear while approaching for landing on runway 31, 
La Guardia Airport (Tr. 26-28, 352; Ad. Ex. 5, 6, Tr. 531, 
532). The main landing gear wheels separated from the 
aircraft on impact. The aircraft landed on the runway, 


1.164 feet from the runway threshold, on nose wheel and 
main gear assembly, and came to a stop with no injuries 
to passengers or crew, but with substantial damage to the 
aircraft (Tr. 62-63, 114, 144-147; Resp. Ex. 1, Tr. 571). 


La Guardia Airport is bounded on three sides by water, 
and is located on filled land in a Flushing Bay marsh! 
(Ad. Ex. 14, 20, Tr. 540, 552). Because the surface of the 
airport is approximately at water level, a dike has been 


1 La Guardia Airport was built on the former grounds of the 1939 World’s 
Fair, the eonstraction of which has been deseribed as follows: 


‘(Naw Youre Wortp’s Farr or 1939, Commemorating the 150th an- 
niversary of Washington’s inauguration as first President of the United 
States, the display, designated as the ‘fair-of-the-year’ by the Inter- 
ational Burean of Expositions, is scheduled to open 30 April 1939, Its 
1.216% acre site in Queens Borough, New York City, was made in a 
190-day engineering feat of moving nearly 7,000,000 cubie yards of 
ashen, previously dumped in a worthless marsh adjacent to Flushing Bay, 
an estuary of the East River, ... (The Americana Annual, 1934, p. 
506)."" 
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constructed to prevent flooding (Ad. Ex. 14, Tr. 540). The 
dike is approximately 100 feet from the threshold of 
runway 31, is 15 feet high, and stands 5.36 feet above the 
runway level (Tr. 27). 


In 1961, because of prior accidents resulting from air- 
eraft striking the dike while landing, the Federal Aviation 
Agency installed a Visual Approach Slope Indicator 
(VASI) system, and the regulations of the Agency require 
pilots to use this system wherever installed. (Section 91.87 
(d), Federal Aviation Regulations; see Appendix). The 
VASI system at La Guardia Airport consists of 12 light 
boxes, placed 3 on each side of the runway, 800 feet from 
the threshold, and 900 feet from the dike, and 3 on each side 
of the runway 1,400 feet from the threshold. These are 
the ‘‘downwind bar’’ and ‘‘upwind bar’’ respectively 
(Ex’s. Dee., Tr. 721; Tr. 38; Ad. Ex. 14, Tr. 340). Each 
unit is equipped with a filter so as to project a low beam 
section of red light and a high beam section of white light, 
with a center transitional area of pink (Tr. 38-39). The 
upwind lights project their beam upward at an angle of 
3.13 degrees, and the downwind lights project their beam 
upward at an angle of 2.63 degrees (Tr. 226). The center 
line of the wedge of light will thus project at 2.88 degrees 
(Tr. 208; Ex’s. Dee. Tr. 722), and provide a flight path 
of .5 degrees in width (Tr. 172). When the pilot of a 
landing aircraft is on the glide path, he is in effect over- 
shooting the downwind bars nearest the threshold and 
undershooting the upward bars further away. Thus he 
will see the white light emanating from the downwind 
bars and the red light emanating from the upwind bars. 
Departure from the glide path is indicated to the pilot by 
the transition of color from red through pink to white or 
vice versa. When his aircraft has descended below the 
lower level of the glide path both bars will appear as red; 
when his aircraft is above the upper limit of the light path, 
both bars will appear white (Ex’s. Dee. Tr. 722). 


+ 


A description of the VASI system, as contained in the 
FAA publication **Airman’s Information Manual’’ is con- 
tained in the Appendix, infra. See also Resp. Ex. 3, Tr. 577. 


Runway 31 is 5,965 feet long. At the time of the 
accident construction work was in progress at the far end 
of the runway, which restricted its length, and made a 
missed approach and go-around hazardous (Tr. 107).* 
Because of helicopter operations at the World’s Fair the 
Federal Aviation Agency required pilots to approach run- 
way 31 at a higher than normal altitude, and to maintain 
2,000 feet in the Word’s Fair area as long as possible 
(Tr. 103, 210-212). 


On the day in question, flight 715 turned on to final 
approach over the World’s Fair area (Tr. 103). The 
before-landing check had been completed, and landing gear 
had been lowered (Tr. 591). The crew then picked up the 
VASI lights and at that point they were white-white, 
indicating that the aircraft was above the glide slope (Tr. 
59, 76, 103). The Captain slowed the aircraft and between 
the Word’s Fair and Shea Stadium, when the aircraft was 
approximately 1.5 miles from the threshold, and at an 
altitude of 600 feet, the lights turned to red-white (Tr. 
59-60, 79, 104, 125-126, 354). They remained red-white 
thereafter and did not change at any time (Tr. 60-62, 80, 
104). When approximately 500 feet from the dike, it dis- 


2 The exact nature of the construction was not developed in the record, In 
an Aircraft Accident Report issued January 25, 1966, with respect to an 
accident involved herein, the Board described it as follows: 


‘*In the vicinity of Stamford, Connecticut, the flight contacted La 
Guardia approach control and was informed that runway 31 was in use, 
The flight was also given the current field NOTAM which was: ‘ .. 
runway three one landing length five thousand eight hundred and thir. 
teen feet, men and heavy equipment at the departure end of the runway, 
cranes within one-quarter mile up to one hundred feet in height.’ ... 

Runway 31 is 5,965 feel long and 150 feet wide. However, the useable 
landing length was restricted to 5,413 fect due to construction work in 
progress on the far end of the field involving the use of pile drivers 
and cranes, This information was contained in issued NOTAMS and 
was also included in tower transmissions to landing aircraft.’’ 
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appeared from view under the nose of the aircraft, the 
Captain ‘‘rotated”’ or raised the nose of the aircraft in 
order to flare it for landing, the crew heard a thump and 
did not know what it was, the aircraft’s flight was un- 
interrupted and made a smooth landing, 1,164 feet from 
the runway threshold; as it rolled the right wing lowered 
and the aircraft slid to a stop (Tr. 62-63, 87, 88, 105; Resp. 
Ex. 1, Tr. 571). 


The Administrator of the Federal Aviation Agency 
suspended petitioner’s Airline Transport Pilot rating for 
90 days, alleging that he had violated two Federal Aviation 
Regulations; Section 91.87(d) (14 CFR $91.87) which 
requires a pilot to remain at or above the glide slope until 
a lower altitude is necessary for a safe landing, except 
for normal bracketing maneuvers above or below the glide 
slope conducted for the purpose of remaining on the glide 
slope; and Section 91.9 (14 CFR § 91.9) which prohibits 
careless or reckless conduct (Tr. 1). Both charges were 
based on the same act. Petitioner appealed to the Civil 
Acronauties Board, under Section 609 of the Federal 
Aviation Act (Tr. 4). Although denominated an ‘‘appeal”’, 
the Board’s rules grant to an airman a de novo due process 
hearing, under rules which provide that the Administrator 
shall file a complaint, the airman shall file an answer, and 
the Administrator shall have the burden of proof. Part 301, 
Rules of Practice in Air Safety Proceedings, 28 F.R. 13298, 
14 CFR $301. The Administrator duly filed a complaint, 
alleging violation of the two regulations cited above 
(Tr. 1). The airman (respondent below, petitioner herein) 
filed an answer, denying the violations and specifically 
alleging that the VASI system was improperly maintained 
and was out of adjustment, that the Administrator had not 
published information to pilots concerning the VASI 
system, had failed to require respondent’s employer to do 
so, had failed to install adequate landing aids and had 
failed to remove the dike which was a hazard to flight 
(Tr. 4). 
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Upon hearing before an Examiner of the Board, the 
Administrator undertook to meet his burden of proof by 
the circumstantial evidence of the occurrence of an accident, 
together with negating any other possible contributing 
cause, The Board had previously approved the proof of a 
case in this manner in its decision in Administrator v. 
Lindstam, Order S-1244, June 8, 1964 (not yet officially 
reported). The occurrence of the accident was stipulated, 
and as the Administrator’s counsel commenced the intro- 
duction of evidence that the VASI system was properly 
adjusted and functioning at the time of the accident, he 
was interrupted by the Examiner who ruled that he was 
‘“proceeding out of order’’, that the condition of the system 
“would be a matter of an affirmative defense for the 
respondent to establish’’, and directed counsel for respond- 
ent to proceed with his case. Both counsel protested the 
Examiner’s ruling, but he adhered to it (Tr. 48-55). The 
Administrator then abruptly rested, and respondent then 
showed: 


(1) The Federal Aviation Agency had originally installed 
a model VG-150 Visual Glide Slope Indicator System 
(VGSI) designed by Sylvania Lighting Products. This 
had been done as the result of an aircraft striking the 
dike on approach in 1960. See Pangburn v. Civil Aero- 
nautics Board, 311 F. 2d 349 (C.A. 1, 1962). Section 
91.87(d) of the Federal Aviation Regulations requires 
pilots to use the system wherever installed. The effect of 
this was to remove from pilots their discretion to plan and 
execute approaches and landings pursuant to their judg- 
ment, and require them to follow the glide slope created 
by the lights of the system. In May or July 1962, the 
VGSI system was removed and a model VG-151 Visual 
Approach Slope Indicator System (VASI) was installed 
(Tr. 42, 255, 272, 432, 461; Resp, Ex. 3, Tr. 577). 


(2) The new system was installed on conerete footings 
set in the mud of filled land, in violation of plans and 
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specifications developed by the Agency (Tr. 46-47: Ad. Ex. 
7, 10, 11, 13, Tr. 533, 536, 537, 539). 


(3) Although Sylvania prepared an instruction manual 
for maintaining and adjusting the VASI system in 1961, 
this was not made available by FAA headquarters to the 
maintenance crew at La Guardia until November 1964, after 
the accident in question (Tr. 263-266, 272-273, 463-466: 
Resp. Ex. 20, Tr. 616). During the entire period from 
installation until after the accident the maintenance crew 
used a manufacturer’s temporary instruction manual, 
which had been prepared for the former VG-150 system and 
which, the Administrator’s counsel conceded, ‘‘was no 
longer applicable when a new model of the equipment was 
developed’”’ (Tr. 248, 291-294). 


(4) Further, the Administrator’s maintenance crew did 
not even follow the outmoded temporary instruction 
manual, but maintained and adjusted the system according 
to their own devices (Tr. 248-249, 281-282), They did so 
despite the fact that none had had any formal training on 
maintenance or adjustment of the system (Tr. 248-249, 


458, 465). 


(5) One of the results of this was that although the 
manufacturer’s manual required that the light angles be 
set within 2 minutes of one degree of accuracy, the FAA 
maintenance crew permitted a tolerance of 2 degree, and 
thus regarded the system as within tolerance if the glide 
slope was anywhere within 3.08 degrees and 2.68 degrees 
(Tr. 241, 249-250, 323, 328-329). 


(6) Further, the maintenance crew did not set the lights 
as required by the manufacturer’s maintenance manual, 
but in an improvised and haphazard manner. They ad- 
justed the lights with a “levelling bar’? which was marked 
in increments of two-tenths of a degree and was of unknown 
accuracy. The crew locked it at a predetermined setting 
of approximately 2.88 degrees, inserted it in each VASI 


light box, and set the upwind lights at .25 degrees above 
the setting of the levelling bar, and the downwind lights 
at .25 degrees below the setting, by turning adjusting 
nuts on the box (Tr. 156-161, 169-173, 215-217; Ad. Ex. 8, 
9, Tr. 534, 535). The maintenance manual received in 
November 1964 provided that the lights should be adjusted 
by setting one of the lights by a transit, which will insure 
an accurate setting, that the levelling bar will be placed in 
this box and ‘‘the dial set without any particular reference 
to the number, but rather to zero,’’ then locked, and then 
inserted in the other units which are adjusted by zeroing 
them on the levelling bar and that the levelling bar should 
never be reset thereafter, unless the glide slope angle 
were to be changed (Tr. 248-249, 259-262, 279-288; Resp’s. 
Ex. 20, Sec. 4.4, Tr. 634). 


(7) Previous to the instant accident, the Administrator’s 
maintenance employees re-set the angle of the lights once 
each month, although previous to the accident of June 8, 
they had not been adjusted and re-set since April 8 (Tr. 
228, 242, 430). After the accident the Agency changed to 
a weekly check and resetting, and also commenced to keep 
records of the adjustments which were made (Tr. 218, 432). 


(8) On prior occasions the system had been removed 
from service because of improper adjustment of the lights 
(Tr. 204-206). 


(9) Approximately an hour after the accident a team of 
the Administrator’s maintenance employees went out to 
the VASI system and corrected the light angles to 2.88 
degrees, This was again accomplished by the use of the 
levelling bar, set to a predetermined reading of 2.88 degrees 
(Tr. 427-431). Although the check was specially made as 
a result of the accident which had occurred, the Adminis- 
trator’s agents made no record of the readings of the twelve 
boxes or of the corrections which were made to them 
(Tr. 435; Resp’s. Ex. 9, Tr. 588). The witness presented 
by the Administrator to testify on the corrections made 
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turned out, on cross-examination, not to be the person who 
made them, but only to have accompanied the group, and 
he could not recall any of the settings which had been 
found, except that one of the downwind lights was found 
to be at 2.5 degrees (2.25 degrees true), instead of 2.88 
degrees (2.63 degrees true) (Tr. 187, 427-430, 435-437, 445, 
429-455; Resp’s. Ex. 9, Tr. 588). The Administrator did 
not call the employee who made the adjustments, and thus 
there was no evidence as to what the angle of the lights 
had been at the time of the accident. 


(10) On the following day, June 6, a Civil Aeronautics 
Board accident investigation team again examined the 
setting of the VASI lights and found shiny threads on the 
adjusting screws, indicating that they had recently been 
turned (Tr. 182-184, 197-198, 213-214, 441-444, 510-511, 515). 
They also rechecked the settings, which had been re- 
adjusted to 2.88 degrees the previous day, and found that 
every light was below this angle, with an average setting 
of 2.75 degrees (Tr. 175-176, 212-213). 


(11) Although the Administrator’s maintenance crew 
periodically checked and re-set the angles of the lights in 
their respective boxes, there was no evidence that they 
had ever checked the level of the boxes themselves, which 
were standing on four metal legs set in concrete blocks 
buried in mud, one foot under the surface of the ground, 
and which had been installed in violation of the plans and 
criteria of the Agency (Tr. 45-48). Shortly after the 
accident, the Agency removed all of the units and re-set 
them in new conorete bases which were raised to above 
ground level (Tr. 188-190; Resp’s. Ex. 10-17, Tr. 591-592). 


(12) The Federal Aviation Agency had never distributed 
instructions or information to pilots with respect to the 
proper technique for utilizing the VASI system; it had not 
required air carriers to give such training, and petitioner 
had received none (Tr. 95-96, 101-103, 109-110). At the 
time in question, the Administrator required arriving air- 
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craft to remain high above the glide slope while over the 
World's Fair, because of helicopter operations, his regula- 
tion also required them to follow the glide slope; and he 
had also issued a notice to airmen of construction at the 
other end of the runway which required pilots to land as 
short as possible (Tr. 107-108, 210-212). 


(13) An aircraft must descend .5 degrees below the glide 
slope before the VASI lights show red (Tr. 342): the 
landing gear of a DC-6B extends 18-19 feet below the pilot’s 
eye-level (Tr. 106, 118). 


The Administrator introduced no evidence with respect 
to the normal or minimum length of landing roll required 
by a DC-6B, the point at which it would have had to 
abandon the glide slope in order to make a landing, or the 
minimum deviation from the glide slope which would be 
required by normal bracketing maneuvers. 


During the hearing the Examiner repeatedly referred to 
the airman’s ‘‘affirmative defenses’, and held that he had 
made out a ‘‘prima facie case’’ (Tr. 148-150, 296-307, 502- 
507). In his Initial Decision he again said that it was 
incumbent on respondent (petitioner herein) to prove that 
the VASI system was not operating properly (Ex’s. Dec. 
ftn. 5, Tr. 720) and held that respondent had not sustained 
his burden of proof. Respondent (petitioner herein) then 
duly filed a petition for diseretionary review, pursuant to 
Rule 301.45 of the Board’s Rules of Practice (14 CFR 
€ 301.45), alleging error in that the Examiner’s ruling that 
respondent had the burden of proof of ‘‘affirmative 
defenses’? was a departure from the Board’s rules and 
precedents. On March 29, 1966 the Board declined to 
review the Examiner’s decision, and directed that it become 
the final decision of the Board (Tr. 757). 


On April 22, 1966, three weeks after the Board had 
refused to review the question in the instant case, it granted 
discretionary review in Administrator v. Mcans, in which 
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the Administrator had sought to prove that an airman was 
guilty of careless operation of an aircraft, in violation of 
Section 91.9 of the Federal Air Regulations, by showing 
that the pilot had slid off a wet runway, despite the air- 
man’s claim that the airplane had ‘‘hydroplaned”’ and had 
become uncontrollable. In Means, the Board summarily 
dismissed the Administrator’s complaint, holding that, 
under the Lindstam doctrine, the Administrator had the 
burden of proof that hydroplaning could not reasonably 
have taken place, and had failed to sustain his burden. 


STATUTES AND REGULATIONS INVOLVED 
Section 609, Federal Aviation Act, 72 Stat. 779, 49 USC. 
§ 1429. 
Section 1006(a) and (b), Federal Aviation Act, 72 Stat. 
795, 49 U.S.C. § 1486. 


Section 91.9, Federal Aviation Regulations, 28 F.R. 6704, 
14 CFR $91.9. 


Section 91.87(d), Federal Aviation Regulations, 28 F.R. 
6709, 14 CFR § 91.87. 


Relevant portions of these statutes and regulations are set 
out in the Appendix, infra. 


STATEMENT OF POINTS 


1. The Board erred in holding that the Administrator 
made out a prima facie case of violation of the Federal 
Aviation Regulations (careless operation of an aircraft, 
and descent below a glide slope) by proof of the occurrence 
of an accident, and that petitioner (respondent below) had 
the affirmative burden of proof that he was not guilty. 


2. The effect of the Board’s action was to apply the 
doctrine of res ipsa loquitur to a quasi-criminal safety 
enforcement proceeding. 
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3. Irrespective of the burden of proof, the record does 
not contain the ‘*substantial and convincing’’ evidence, 
which the Board requires, that petitioner violated either 
of the two regulations. 


+. The Board misconstrued the language of Section 
91.87(d) of the Federal Aviation Regulations, and held 
petitioner to a standard of conduct which the regulation 
does not require. 


5. The Board has punished the petitioner twice for the 
same act. 


SUMMARY OF ARGUMENT 


1. Proceedings brought before the Board by the Adminis- 
trator to suspend an airman’s certificate for violation of 
the Federal Aviation Regulations are quasi-criminal in 
nature. The Board’s Rules of Practice provide that the 
Administrator shall have the burden of proof. Here, the 
Examiner held that the Administrator had made out a 
prima facie case by the circumstantial evidence of the 
occurrence of an accident. He did not require the Admin- 
istrator to negate all other hypotheses, as the general rules 
of circumstantial evidence, and other decisions of the Board 
require. Further, he held that petitioner had not only 
the burden of going forward, but the affirmative burden 
of proof of his innocence. In both respects, the Examiner’s 
rulings were contrary to general rules of evidence, and 
other Board decisions on the subject. 


2. The effect of the Board’s decision was to authorize 
the Administrator to prove violations of specific Federal 
Aviation Regulations by the doctrine of res ipsa loquitur. 
The effect of this is to presume that every accident is the 
result of some regulatory violation by the pilot, and to 
place on him the burden of proving his innocence. The 
doctrine of res ipsa loquitur is applicable only to create an 
inference of negligence in civil liability actions in those 
situations where the facts are exclusively in a defendant’s 
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knowledge, and has no place in quasi-criminal enforcement 
proceedings brought to impose punishment for violation 
of a specific statute or regulation. 


3. The record leaves completely open and unresolved 
whether the instant accident occurred because petitioner 
descended below the glide slope to a greater extent than 
is permitted by the regulation, whether the glide slope is 
located too close to the dike to permit the bracketing 
and landing maneuvers which the regulation permits, or 
whether the glide slope lights were improperly adjusted 
at the time. Irrespective of which party had the burden 
of proof, the record does not contain the ‘‘substantial and 
convineing”’ evidence which the Board requires for proof 
of a violation of the regulations. 


4. The Board’s Examiner misconstrued the requirements 
of Section 91.87(d), of the Federal Aviation Regulations. 
The regulations do not require a pilot to remain on the 
glide slope, but expressly permit him to deviate from it 
for landing, and for bracketing maneuvers necessary to 
follow the glide slope. The Board's Examiner did not 
realize this. He required no evidence, and the Adminis- 
trator offered none, that the petitioner’s deviation, if any, 
was more than that expressly permitted by the regulation. 
As a result, the record lacks essential evidence, and the 
Examiner’s decision lacks necessary findings. The peti- 
tioner was held to a standard which the regulation does 
not require. 


5. The Board found petitioner to have violated two 
regulations. But both resulted from the same act. Neither 
violation required proof of any act not essential to the 
other. The imposition of double punishment for the same 
act, in these cireumstances is prohibited by controlling 
decisions of the Supreme Court. 


1+ 


ARGUMENT 


L 
THE BOARD IMPROPERLY HELD THE ADMINISTRATOR TO 
HAVE MADE OUT A PRIMA FACIE CASE OF VIOLATION 
OF THE FEDERAL AVIATION REGULATIONS BY PROOF OF 
AN ACCIDENT ALONE. AND IN PLACING THE BURDEN OF 
PROOF ON PETITIONER (RESPONDENT BELOW) TO ESTAB- 
LISH HIS INNOCENCE. 

In safety enforcement proceedings before the Civil 
Aeronautics Board under Section 609 of the Federal 
Aviation Act, the Board’s Rules of Practice provide that 
the Administrator shall be the complainant and the airman 
shall be the respondent (Rule 301.1), and that ‘‘the burden 
of proof shall be on the Administrator’? (Rule 301.22). 
14 CFR $$ 301.1, 301.22. 


The Board and the Courts have repeatedly recognized 
that suspensions of an airman certificate for violation of 
the safety regulations are ‘disciplinary’, or ‘‘punish- 
ment’’, or ‘tare punitive in the constitutional sense’’. See 
Administrator v. Brubaker, 19 C.A.B. 885 (1954), aff’d sub 
nom. Lee v. Civil Aeronautics Board, 225 F. 2d 950, 96 App. 
D.C. 299 (C.A. D.C-, 1955); Administrator v. Wilson, 23 
C_A.B. 999 (1956), aff’d 100 App. D.C. 325, 244 F. 2d 773 
(CA. D.C., 1957); Administrator v. Hard, 24 C.A.B. 940 
(1957), aff'd 248 F. 2d 761 (C.A. 7, 1957); Administrator 
vy. Laster, 31 C.A.B. 1162 (1960) ; Administrator v. Pang- 
burn, 35 C.A.B. 907 (1962), aff’d 311 F. 2d 349 (C.A. 1, 
1962): Pike v. C-A.B., 303 F. 2d 353 (C.A. 8, 1962). As 
such, they are quasi-criminal in nature. As Judge Pretty- 
man, dissenting and concurring, said in Lee v. C.A.B., 
supra: 


‘Any reading of the complaint shows the action 
prayed is purely punitive. The complaint says boldly 
that the men were careless and therefore ought to be 
suspended.”’ 


As a result of this, the Board has held that the Admin- 
istrator’s proof must be ‘‘substantial and convincing’’. 
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Administrator vy. Pitchford, Order S-1317, October 15, 1965 
(CCH Aviation Law Reporter, { 21, 580). This is generally 
regarded as requiring a ‘‘stricter degree of proof than by 
a preponderance of the evidence . . .”? 20 Am. Jur. 1103. 


The Board’s Lindstam doctrine has been a recent innova- 
tion in Board practice. In that decision, Administrator v. 
Lindstam, Order S-1244, June 8, 1964, CCH Aviation Law 
Reporter, { 21, 481, the Board held that the Administrator 
may satenlion a prima facie case of careless operation of 
an aircraft, in violation of Section 91.9, Federal Aviation 
Regulations, by proof of the ogeurrence of an accident, and 
the absence of any factors other than carelessness which 
might have caused the accident. In Lindstam, the Board 
said: 


“«”. . [T]he Administrator did not and need not 
base his case by—in the examiner’s words—‘inferring 
or concluding that a pilot has been careless simply 
because he has had an accident.’ Instead, the Admin- 
istrator in his case-in-chief established—apart from the 
fact of the accident itself—the circumstances that the 
aircraft landed short of the runway; that the blast pad 
upon which he landed was marked with warning 
chevrons; that the landing gear on impact was below 
the runway level; and that there were no weather 
conditions or mechanical defects which might have 
caused the accident. These circumstances, in our 
judgment, lead to the reasonable inference or con- 
clusion that the accident and the consequent endanger- 
ing of life and property would not have occurred but 
for carelessness on respondent’s part. The principle 
that circumstantial evidence may establish a prima 
facie case of negligence is a rule separate from the 
strict and distinctive doctrine of res ipsa loquitur. and 
the Administrator was not required to establish by 
direct evidence any specific act or acts of carelessness 
on the part of respondent.” 


The Lindstam doctrine follows the general principles of 
proof by circumstantial evidence, which require that one 
who attempts to prove a case by inferences derived from 
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eireumstantial evidence has the burden of proving that the 
incident could not have occurred in any other manner than 
according to his theory. 


“Whenever circumstantial evidence is relied on to 
prove a fact, the circumstances . . . must be not only 
consistent with the theory which is sought to be estab- 
lished. but absolutely inconsistent with any other 
rational theory. To establish a theory by circum- 
stantial evidence, the known facts relied upon as a basis 
for the theory must be of such nature and so related 
to each other that the only reasonable conclusion to be 
drawn therefrom is the theory sought to be estab- 
lished. .A fact is not proved by circumstances if they 
are merely consistent with its existence or if other 
inferences may reasonably be drawn from the facts 
in evidence.’ (20 Am. Jur. p. 1043) 


See also Pennsylvania R. Co. v. Chamberlain, 288 U.S. 333 
(1933): District of Columbia v. Vignau, 79 App. D.C. 188, 
144 F. 2d 641 (C.A. D.C., 1M4), cert. den, 323 U.S. 781; 
Koppers United Co. v. S.E.C., 78 App. D.C. 151, 138 F. 2d 
577 (CLA. D.C., 1943): Kenney v. Washington Properties, 
76 App. D.C. 43, 128 F. 24 612 (CLA. D.C., 1942): United 
Insurance Co. v. Nicholson, 119 A. 2d 925 (D.C. Mun. Ct. 
App., 1956). 


The Board also follows the general rule. See Adminis- 
trator v. Strom, 29 C.A.B. 1511, 1514 (1959), in which the 
Board affirmed an Examiner’s decision which held that: 


te the speculative uncertainty does not reflect 


upon the respondent’s defense. It is the complainant’s 
obligation to satisfy the burden of proof, and in cases 
which, like the present, rest on ciremstantial evidence, 
a convincing proof requires negating all other reason- 
able hypotheses than guilt.”” 


When a party who undertakes to meet his burden by 
inferences derived from circumstantial evidence has made 


a prima facie case, the burden of going forward with 
evidence of inconsistent inferences, or other causes of the 
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occurrence, may shift to the other party. But the ultimate 
burden of proof always remains with the proponent. The 
Board did not intend otherwise when announcing its 
Lindstam doctrine. In Lindstam, the Board specifically 
stated that proof of carelessness by showing the occurrence 
of an accident and negating all other possible causes, is 
proof of a case by circumstantial evidence. That it in- 
tended no departure from the usual rules of evidence was 
made even more plain by its recent decision in Adminis- 
trator v. Means, Order S-1343, April 22, 1966 (CCH 
Aviation Law Reporter, 121, 630). There, the Adminis- 
trator had sought to prove that an airman was careless, 
in violation of Section 91.9, by showing that his aircraft 
had slid off a wet runway and had had an accident. The 
airman then assumed the burden of going forward and 
sntroduced evidence that his aircraft had ‘‘hydroplaned”’ 
and had become uncontrollable. In dismissing the Admin- 
istrator’s action the Board said: 


“‘However, assuming that the Administrator made 
out a prima facie case in this instance, we find that 
based upon the record as a whole, the Administrator 
has not met the burden of proving careless or reckless 
operation under Section 91.9. Unlike Lindstam, this 
is not a case in which the only reasonable inference 
which can be drawn from the record is careless opera- 
tion. Here there was evidence, offered by the respond- 
ent, that hydroplaning, which would have rendered 
the aircraft temporarily uncontrollable, could very well 
have occurred. This evidence, in effect. provided an 
alternative explanation for the accident and placed the 
burden upon the Administrator to go forward either 
with evidence establishing that hydroplaning could not 
reasonably have taken place, or to introduce proof of 
specific acts of negligence. The Administrator did not 
introduce any evidence of specific acts of carelessness, 
nor has he satisfactorily rebutted respondent's evidence 
as to hydroplaning.”’ 


This is squarely inconsistent with the Examiner’s 
decision in the instant case. Here he held the Adminis- 
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trator to have established a case by proof of the occurrence 
of an accident alone, without more. Both the respondent 
below and the Administrator protested the ruling, without 
avail (Tr. 48-55). The Examiner held that evidence of 
the setting of the glide slope lights was an ‘affirmative 
defense’, he directed the Administrator to rest, upon proof 
of the occurrence of an acident alone, and required respond- 
ent to proceed. He continually thereafter referred to 
respondent's ‘taffirmative defenses’? (Tr. 48-55, 148-150, 
296-307, 502-507). Although he later denied the Adminis- 
trator’s motion to dismiss the ‘‘affirmative defenses’’, on 
the ground that the airman had made out a ** prima facie 
case’’, his final decision again held that the airman had 
the burden to prove the condition and operation of the 
V ASI system at the time of the occurrence, and that he had 
not met his burden of proof. His decision said: “If it 
was not, it is incumbent upon the respondent to show that 
it was not, and in what manner the maloperation of the 
equipment caused him to deviate from the required or the 
safe flight plan’’ (Ex’s. Dee., ftn. 5, Tr. 720). This holding 
is not only plainly contrary to the general rules of proof by 
inferences drawn from circumstantial evidence; it is con- 
trary to the Board’s own decisions in Lindstam and Means. 
In short, the Administrator was permitted to prove a case 
of violation of the regulations by showing the occurrence 
of an accident alone, and the petitioner (respondent 
below) was required to assume the burden of proving his 
innocence of wrongdoing. In so ruling, the Examiner com- 
mitted two errors. First, he held that the Administrator 
had made a prima facie case by evidence of the occurrence 
of an accident alone, in a clear departure from Board prec- 
edent, and general rules of evidence, which require that 
the proponent must also negate all other possible causes 
(Ex’s. Dee. Tr. 718). Second, he transferred to respond- 
ent below not only the burden of going forward, but the 
ultimate burden of proof (Ex’s. Dec., ftn. 5, Tr. 720). 
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It is inconceivable how the Board could have held in this 
case that the airman had the burden of proof that he was 
innocent and, in Means, that the Administrator had the 
burden of proving his guilt. Both decisions involved the 
identical question of the burden, and quantum, of proof in 
esablishing a case by the circumstantial evidence of an 
accident, under the Lindstam doctrine. They were handed 
down within three weeks of each other. By its refusal to 
review the Examiner’s decision in the instant case, the 
Board made it impossible to ascertain what considerations, 
if any, justified these inconsistent results. The situation 
presented is similar to that considered by the First Circuit 
in City of Lawrence, et al. v. C_A.B., 343 F. 2d 583 (C.A. 1, 
1965). There the Board had ruled that both New Haven 
and Bridgeport should be served through the Bridgeport 
airport, contrary to the standards in its published airport 
policy, and contrary to other decisions on the same subject. 
In vacating the Board’s order the First Circuit said: 


The appeals of New Haven and Stratford present 
two different but related examples of the malaise of 
the administrative process which was the subject of 
Judge Friendly’s Holmes Lectures three years ago*— 
i.e., the failure of the agencies to develop standards.* 
Judge Friendly stated the thesis to be that where 
Congress charges an agency with administering a 
statute in such broad terms as ‘‘public convenience and 
necessity’? it is imperative for the agency to narrow, 
clarify and explain this general directive ‘‘to the point 
of affording a fair degree of predictability of decision 
in the great majority of cases, and of intelligibility in 
all.”’ Friendly, op. cit. p. 14. Standards are necessary, 
as Judge Friendly suggests, for reasons of fairness, to 
encourage the security of transactions, and to maintain 
the independence of the agencies; and from the failure 


2 The lectures have now been published under the title The Federal 
Administrative Agencics: The Need For Better Definition of Standards 
(1962). 


3 For a discussion and evaluation of available procedures for the 
formulation of Policy and articulation of standards see Shapiro, The 
Choice of Rulemaking or Adjudication in the Development of Adminis- 
trative Policy, 78 Harv. L. Rev. 921 (1965), 
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to develop and abide by standards flow errors as are 
evident in this proceeding. 


This case began as a Regional Airport Investigation 
to extend into New England the ‘‘regional airport 
concept’ applied in several other cases and initially 
announced ina joint policy statement of the Board and 
the Federal Aviation Agency (Press Release, May 2 
1961). While the Examiner found some decisional 
criteria in previous area airport decisions, the Board 
in the New Haven-Bridgeport consolidation portion 
of the proceeding, even when affirming the Examiner, 
did so with prolific indifference to the policy statement, 
its earlier decisions and, to some extent, the criteria 
relied on by the Examiner. In their briefs and argu- 
ments before us, counsel for the Board completely deny 
the relevance of any regional airport policy and insist 
that the only guiding principle is the ‘“public con- 
venience and necessity.” 


This confusion as to decisional guidelines results in 
at least equal confusion as to what the reasons for the 
Board’s conclusions were .. .- 


Section 8(b) of the Administrative Procedure Act, 
5 U.S.C. £1007, requires the Board to set forth its 
findings and conclusions, as well as the reasons or bases 
therefor, and the failure to give intelligible reasons is 
clear reversible error. Secretary of Agriculture v. 
United States, 347 U.S. 645 (1954) ; Northeast Airlines 
v. C.A. B., [8 Avi. 18,259] 331 F.2d 579 (1st Cir. 1964). 
For this reason, alone, the case must go back to the 
Board for further consideration and an intelligible 
statement of the factors considered, issues decided and 
reasons supporting the Board’s conclusions. 


Apart from these internal inconsistencies, the 
Board’s decision, without explanation, reverses an 
earlier case involving essentially the same questions, 
New England States Area Investigation, 30 C.A.B. 
606 (1959); departs from the reasoning and holding in 
other regional airport cases, Greensboro-High Point/ 
Winston-Salem Service Through a Single Airport Case, 
24 C.A.B. 227 (1961), aff’d Airport Commission 
Forsyth County et al. v. C. A. B., 300 F. 2d 185 (4th 
Cir. 1962); Service to Ogdensburg, N. Y. Case, Order 
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E-18840, September 28, 1962; Eastern North Carolina 
Area Airline Service Airport Investigation, Order 
E-21051, July 10, 1964; and is inconsistent with other 
aspects of this same proceeding, Lewiston-Auburn, 
Maine; Rutland, Vermont. Such action is arbitrary 
and capricious, and must be reversed. Boston and 
Maine R. R. v. United States, 202 F. Supp. 830 (D. C. 
Mass. 1962), aff’d per curiam 373 U.S. 372. 


Finally, we point out that, in any event, this was not a 
case for application of the Lindstam doctrine. In Lindstam 
and Means the Board held that careless operation of an 
aircraft, in violation of Section 91.9 of the regulations, may 
be proved by the circumstantial evidence of an accident, 
plus proof of absence of any other possible contributing 
cause. Here the charge against the airman was that he 
descended below the lower level of the glide slope, in 
violation of Section 91.87, The circumstance that the air- 
craft hit a protruding obstruction at the threshold of the 
runway is not proof of this violation; it is also necessary 
to know the location of the lower limit of the glide slope at 
the time. It would seem obvious that it was a necessary 
part of the Administrator’s principle case to show that 
the lower level of the VASI light beam was sufficiently 
above the dike to permit the aircraft, and its extended gear, 
to clear it by a reasonable bracketing margin. Yet the 
Examiner held that the Administrator had established a 
case of descending below the glide slope, merely by proof 
of striking the dike alone, and without any evidence as to 
the location of the glide slope, in relation to the dike, at 
the time (Tr. 54-55). Although striking an obstruction, 
or other accident, may imply carelessness, it certainly does 
not imply descent below a glide slope, in the absence of 
any evidence as to where the glide slope pointed in relation 
to the obstruction. 


We respectfully suggest that the Examiner’s action in 
placing the burden of proof of innocence on the petitioner 
departed from well-established rules of evidence, departed 
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from the Board's own decisions on the subject, that the 
Board's refusal to review the Examiner’s decision was 
inconsistent with its own contemporaneous decisions in 
other cases, and that the Examiner applied a principle 
which was not applicable to the offense charged. 


pom 
THE EXAMINER ERRONEOUSLY INVOKED THE DOCTRINE OF 
RES IPSA LOQUITUR. 

Although the Examiner held that the Administrator had 
proved his case by circumstantial evidence, he in fact per- 
mitted the Administrator to prove it by the doctrine of 
res ipsa loquitur. He did not require the Administrator 
to bear the burden of neg@iating all other hypotheses, as 
is required by the rules of circumstantial evidence. As 
the Examiner said in his opinion, ‘‘the Administrator’s 
case-in-chief rests primarily upon the undisputed facts 
that the aircraft did strike the dike’’ and that the accident 
was not caused by weather or mechanical defect of the 
aircraft, that ‘‘these facts establish a prima facie case 
that respondent carelessly operated the aircraft . . Rae 
and that if the VASI was not operating properly ‘‘it 1s 
incumbent upon the respondent to show that it was not, 
and in what manner the maloperation of the equipment 
caused him to deviate from the required or the safe flight 
path.”’ In short, he held that an inference of guilt arises 
from the fact of an accident alone. This is the essence of 
proof by res ipsa loquitur (see Loketch v. Capital Transit 
Co., 101 App. D.C. 287, 248 F. 2d 609 (1950)), and is its 
distinction from proof by circumstantial evidence. See 
59 A.L.R. 476; 78 A.L.R. 731. 


The Board has never applied the doctrine of res ipsa 
loquitur to safety enforcement proceedings.” No better 
analysis of the reasons for this may be found than a prior 
decision of the same Examiner, in Administrator v. 


3 But me, Pangburn Vv. C.A.B., 311 F.2d 349 (CLA. 1, 1962) ftn. 3. 
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Lindstam, (Initial Decision, February 20, 1964, unreported ; 
reversed on other grounds by the Board by Order S-1244, 
June 8, 1964, quoted in Point I, supra). There the 
Examiner said: 


The Administrator contends that from the above 
facts it may be inferred that respondent was careless; 
that the doctrine of res ipsa loquitur is applicable. The 
Examiner disagrees, Essentially, the doctrine of 
res ipsa loquitur means: 


“where the instrumentality which produced an 
injury is within the exclusive possession and control 
of the person charged with negligence, and such 
person has exclusive knowledge of the care exercised 
in the control and management of that instru- 
mentality, evidence of circumstances which show that 
the accident would not ordinarily have occurred with- 
out neglect of some duty owed to the plaintiff is 
sufficient to justify an inference of negligence and to 
shift the burden of explanation to the defndant’’, 
Citrola vy. Eastern Air Lines, Inc., 264 F. 2d $15 
(C.C.A. 2nd Cir. March 19, 1959). 


This rule from the law of negligence has no application 
in safety enforcement cases before the Board. The 
purpose of these statutory actions under section 609 
of the Act is not to determine liability for money 
damages, but to insure compliance with Civil Air 
Regulations (in this case with section 60.12 of the 
Civil Air Regulations) and with accepted standards 
for safe flight operation, and thereby to foster safety 
in air commerce and air transportation. Clearly, no 
public interest or safety purpose is served by inferring 
or coneluding that a pilot has been careless simply 
beeause he has had an accident, Tf it is not known 
how or in what manner a pilot failed to exercise care, 
there is no point in charging him with carelessness: 
for unless the culpable acts or omissions are set out in 
the case, the pilot who is charged with carelessness 
and others have no way of knowing what will be 
expected of them in the future, The result is that a 
suspension or a revocation of an airman certificate 
serves only to punish; it does not serve to deter the 
respondent. or others from a course of conduct the 
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Administrator or the Board has found to be unsafe. 
Direct evidence, then, is required to establish an 
allegation of careless operation of aircraft so as to 
show the particulars in which the respondent failed 
to eXercise care. 

Additionally, it should be noted that res ipsa loquitur 
is a rule of necessity, in effect requiring the defendant 
to go forward with his proof for the reason that he is 
the only party who has knowledge of what the evidence 
is? This rule of necessity has no place in safety 
enforcement proceedings, since the Administrator has 
flight experts fully cognizant of piloting techniques, 
accepted practices, company instructions, airplane 
manufacturer’s recommendations, and these experts 
are qualified to seek out the particulars in which a 
pilot may have failed to conform to these standards 
and practices. 


The doctrine of res ipsa loquitur is a rule of evidence 
applicable to negligence actions, in those peculiar situa- 
tions in which the plaintiff has no knowledge of the cause 
of the occurrence because the instrumentality causing the 
accident was within the exclusive control of the defendant. 
Pennsylvania Railroad Co. v. Pomeroy, 99 App. D.C. 272, 
9399 F. 2d 455 (1957). This is not a negligence action. 
Further, even though the aircraft was in the pilot’s control, 
the VASI system certainly was not. And, even in civil 
litigation, it has been invoked only to create an inference of 
general negligence; it has never been recognized to estab- 
lish violations of a specific statute or regulation. 


Professor Wigmore, in commenting on the rule (Third 
Fid., 1940, § 2509) quotes with approval the following 
language from Chenall v. Palmer B. Co., 117 Ga. 106, 43 
S. E. 443: 


“There is a disposition to argue that every injury 
is the result of somebody’s negligence. But in many 
cases they are mere accidents or casualties for which, 
humanly speaking, no one is to blame; in others, the 


person injured is at fault; in some, his negligence 
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contributes to the result; in others, a fellow servant 
was to blame, In all such instances the maxim, ‘Res 
ipsa loquitur,’ affords little or no assistance to the 
jury, for, even supposing that the injury itself pro- 
claims negligence, it says nothing as to who was 
negligent, and fixes no basis for determining whether 
the plaintiff, the defendant, a fellow servant, or some 
stranger may not have been at fault.’’ 


This is true in proceedings of this nature. A presump- 
tion that an aircraft accident can result only from a 
violation of a Federal Aviation Regulation by the pilot, 
and that he must be punished for it unless he can success- 
fully meet the burden of proving his innocence, has no 
place in safety enforcement proceedings. It was improperly 
utilized here. The principle that a prima facie case of 
violation of a regulation may be established by proof of 
the occurrence of an accident, plus the negation of all other 
hypotheses, thus thrusting on the accused the burden of 
going forward, is harsh enough, But the principle that a 
prima facie case may be established by the occurrence of 
an accident alone, that this thrusts on the accused the 
affirmative burden of proof of innocence, and that, what- 
ever his testimony, it must be incredible for otherwise the 
accident would not have occurred, passes all bounds of 
reason. By this reasoning, what had been a rebuttable in- 
ference becomes a conclusive presumption. We suggest 
that the record and the Examiner’s decision make clear 
that this is what occurred here. 


TIL 


IRRESPECTIVE OF THE BURDEN OF PROOF, THE EVIDENCE 
DOES NOT ESTABLISH THAT PETITIONER DESCENDED 
BELOW THE GLIDE SLOPE. 


As stated above, the petitioner was not charged with 
hitting a dike, but with descending below the lower level 
of the glide slope. If this offense is sought to be shown 
by the circumstances that the aireraft struck an object, it 
is necessary also to show that the object was outside the 
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cone of light of the glide slope at the time. Here there 
was no evidence of the setting of the glide slope at the 
time of the oceurrence. [twas stipulated that the air- 
eraft struck the dike (Tr. 28), the Administrator rested, 
and the Examiner held that this alone established a prima 
facie case of violation (Tr. 34-55). In his decision the 
Examiner repeated that **the Administrator’s case-in-chief 
rests primarily upon the undisputed facts that the aircraft 
gid strike the dike,’’ and that the accident was not caused 
by weather or mechanical malfunctioning of the aircraft 
and that ‘these facts establish a prima facie case . . fd 
(Ex’s. Dee. Tr. 718-719). The Examiner did not require 
evidence that the VASI system was so adjusted as to 
provide a clear margin of safety above the dike; he 
assumed it to be so, without evidence. His decision held 
that the lower level of the slope was 30 or 36 feet above 
the dike, merely because this was the setting it was sup- 
posed to have (Ex’s. Dee., ftn. 9, Tr. 723). But there was 
no testimony that this was its actual setting at the time. 
On the contrary, there was substantial evidence to show 
that its actual setting was at some angle below 2.88 degrees. 
As set out above (see ““Statement of the Case’’), the 
evidence showed that the system had been installed in 1962, 
in violation of the Administrator’s specifications, that 
although the lights were set in conerete slabs buried in 
the mud of filled land, they were never thereafter inspected 
for shifting or settling, and that shortly after the 
accident the concrete footings were dug up and new foot- 
ings installed in accordance with the Administrator’s 
specifications ; that the maintenance crew had had no formal 
training in maintenance or adjustment of the lights; that 
they had never received the manufacturer’s maintenance 
manual: that they made adjustments according to their 
own notions; that they regarded a_ setting anywhere 
between 3.08 degrees and 2.68 degrees as within tolerance ; 
that the system had previously been taken out of service 
because of maladjustment; that the system had not been 
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inspected and readjusted for several months prior to the 
accident; and that within an hour after the accident the 
maintenance crew went out to the lights and readjusted 
the settings but made no record of what adjustments 
were found or what corrections had been made. The man 
who made the adjustments was not called by the Adminis- 
trator as a witness; the man presented as a witness could 
not remember any of the adjustments which were made 
except that one light had been at a setting of 2.25 degrees. 
The actions of the Administrator’s maintenance crew defies 
explanation. It must have been obvious to them that the 
settings which existed at the time would be pertinent to 
the Board’s later accident investigation, to the present 
safety enforcement proceeding, and to possible civil litiga- 
tion. Their action, together with the Examiner’s ruling 
that the respondent (petitioner herein) had the burden of 
proving what the settings were at the time, placed 
respondent in an impossible situation, in which he had the 
burden of proving his innocence, through witnesses who 
were employees of the complainant, and who claimed to 
be unable to remember and to have made no record of 
the light settings at the time. This Court has had 
frequent occasion to balance the scales of justice in this 
unequal situation. It has held that evidence must be 
adduced by ‘‘the one who has special knowledge of the 
subject matter’’, and that ‘‘omission by a party to produce 
relevant and important evidence of which he has knowl- 
edge and which is peculiarly within his control, raises 
the presumption that if produced the evidence would be 
unfavorable to his cause.”? Tendler v. Jaffe, 92 App. D.C. 
2, 203 F. 2d 14 (1952); Washington Gas Light Co. v. 
Biancaniello, ST App. D.C. 164, 183 F. 2d 982 (1950): 
Georgia Casualty Co. v. Hoage. 61 App. D.C. 195, 59 F. 2d 
870 (1932): Evans v. Bell, 49 App. D.C. 238, 268 Fed. 634 
(1920). This is, of course, the general rule. 


“Tt is a well-established rule that where relevant 
evidence which would properly be part of a case is 
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within the control of the party whose interest it would 
naturally be to produce it, and he fails to do so, with- 
out satisfactory explanation, the Jury may draw an 
inference that such evidence would be unfavorable 
to him. This rule is uniformally applied by the courts 
and is an integral part of our jurisprudence.’? 20 Am. 
Jur. 188-189, See also, pp. 145-146. 


Finally, both the pilot and co-pilot, the only persons in 
a position to know the facts, testified that the VASI lights 
were red-white, showing that the aircraft was within the 
limits of the glide slope, at all times (Tr. 59-62, 80-81, 
104106). Although the aircraft’s approach and landing 
were undoubtedly observed by the Administrator’s air 
traffic controllers in the La Guardia control tower, and 
they would have observed an abnormal approach if any 
had occurred, none were called as witnesses by the 
Administrator. 


To sum it up, there was direct testimony that the air- 
craft remained on the glide slope; there was no direct 


evidence that it descended below it. The Administrator 
adduced only the inference that the aircraft had descended 
below it by the circumstance that it struck the dike, but 
adduced no evidence that the lower level of the glide slope 
was above the dike sufficiently to separate it from the 
aircraft’s extended gear at the time. There was con- 
siderable testimony that the lights were at some unknown 
angle below their proper adjustment at the time. Most 
certainly this is not the ‘‘substantial and convincing’’ 
evidence necessary for a finding that the aircraft had 
descended below the level of the glide slope, in violation 
of the regulation. 


Iv. 
THE BOARD MISCONSTRUED THE REQUIREMENTS OF SECTION 
91.87(d) OF THE FEDERAL AVIATION REGULATIONS. 

Section 91.87(d) of the Federal Aviation Regulations, 
14 CFR $91.87, which petitioner was found to have 
violated, is set out in the Appendix. It does not uncondi- 
tionally prohibit departure from the glide slope. It 
expressly authorizes such departure in two situations. 
First, it requires the pilot to remain on or above the glide 
slope only ‘‘until a lower altitude is necessary for a safe 
landing.’? Second, it expressly permits “‘normal bracket- 
ing maneuvers above or below the glide slope that are 
conducted for the purpose of remaining on the glide slope.’’ 


The Administrator made no effort to show that the peti- 
tioner’s alleged departure from the glide slope was not 
within these exceptions. The Board’s Examiner com- 
pletely failed to consider it in reaching his decision. It is 
obvious that both were relevant to the occurrence. 


The regulation’s authorization of ‘‘normal bracketing 
maneuvers above or below the glide slope that are con- 
ducted for the purpose of remaining on the glide slope’’ is 
a concession to reality. <A glide slope is not a highway on 
which a driver can always see his position. It is a block 
of airspace marked by boundaries of light which change 
only when the aircraft passes outside one of the boundaries. 
A pilot has no way of remaining on a glide slope except 
by correcting his course on each occasion that he passes out- 
side it. The projection of light at La Guardia Airport is set 
at a predetermined angle of 2.88 degrees upward from 
the horizontal, and all aircraft are required to approach 
at that angle, whatever the type or natural glide angle 
of the aircraft. It is common knowledge that aircraft of 
different types, weights, speeds and power have different 
glide angles. Indeed, even the same aircraft will have a 
different glide on different days or at different airports, 
depending on the load that it is carrying, the temperature 
of the day, and the altitude of the airport. In a DC-6B 
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the pilot in command is controlling the flight of a 40-ton 
aireraft, flying at 115 knots, and with a rate of descent 
of 600-800 feet per minute (Tr. 61, 479). The pilot must 
remain within an ever-narrowing cone of light* and he can 
do so only by correcting the altitude of his aircraft when 
he pereeives from a change in the lights that his air- 
eraft has passed through the upper or lower edge of the 
cone. In recognition of this, the Administrator’s regula- 
tion does not unconditionally require him to remain within 
the light path: it expressly permits normal bracketing 
above and below the slope, conducted for the purpose of 
remaining on the slope. This, in turn, required the 
Board’s Examiner to know not only whether the aircraft 
was outside the light path but, if so, whether it continued 
beyond it by more than a reasonable bracketing distance, 
for only then would the pilot have violated the regulations. 
The Administrator offered no evidence on this point; it did 
not oceur to the Examiner that it was material? 


The Examiner’s computations ended with a determina- 
tion that the aircraft was below the glide slope. He did 
not ascertain how far it was below the slope, or whether 
this was more than was permitted by the regulation. The 
Examiner computed the distance of the aircraft’s departure 
below the glide slope in two ways, one on the assumption 
that the lower level of the light path was at 2.63 degrees, 
as it should have been, and one on the assumption that 
it was at 2.25 degrees, which was the only setting recorded 
at the time. He computed that these angles would have 
placed the lower limit of the light path at 36 feet and 
30 feet, respectively, above the dike. But this was only 
the beginning of the Examiner’s duty. He should then 
have considered the fact that the pilot does not receive a 


4The Examiner computed the width of the glide slope as 41 fect, at a 
distance of 4,000 feet from the threshold (Ex’'s. Dee., ftn. 7, Tr. 721). 

> The Examiner's quotation of the regulation (Decision, ftn, 14, Tr. 718), 
does not include this portion of it, Evidently the Examiner was never 
aware of the complete language of the regulationg. 
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red signal from the downwind lights until he has passed 
5 degrees below the glide slope, and through the pink 
transitional area, as testified by the Administrator’s 
expert witness (Tr. 342) ; and also the fact that the air- 
craft’s landing gear extended 18-19 fect below the pilot’s 
eye level, at which he sees the lights (Tr. 106, 118). 
Finally, he should then have determined whether or not 
the resulting clearance was more than that necessary for 
correction of the aircraft’s flight path back to the glide 
slope. This computation would show: 


at 2.63° 


Lower level of light path above dike 36.0 
Less .5° transition area® 7 
Less 18.5 ft., gear extension 


DC-6B clearance above dike 


6 TAN. 2.63 % 900 ft. = 41.40 ft. 
TAN, 2.13 x 900 ft. = 33,57 ft. 


Difference 7.83 ft. 


Even this computation of the aircraft’s clearance above the 
dike is but a guess, as the actual angle of the downwind 
bars at the time is unknown. Further, the space necessary 
to correct the flight path of a DC-6B back to the glide 
slope is also unknown, as the Administrator offered no 
evidence on this subject. Common sense would dictate, 
even to laymen, that a 40-ton aircraft, travelling at 115 
knots, and having no purchase on the ground as does a 
surface vehicle but which slides through the air much as 
a motor boat slides around a turn in the water, cannot 
correct its true path (as distinguished from its attitude) 
in 4 or 10 fect. This is no doubt even less than a pilot’s 
reaction time. This is especially true when the pilot is 
but 100 feet from the runway, and his ability to bring up 
the aircraft’s nose is limited to a few degrees, lest the air- 
craft stall and crash, But we are not required to exercise 
a layman’s knowledge of the obvious. It was the Adminis- 
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trator’s duty to show that the aircraft’s alleged departure 
from the glide slope exceeded that reasonably required 
for bracketing, and he did not. And the Examiner, 
oblivious to this portion of the regulation, did not think it 
necessary to know. 


The regulation’s provision that a pilot may descend 
below the glide slope for landing is similarly a concession 
to reality. No regulation requires a pilot to land at any 
particular point on a runway: this is a matter within the 
pilot’s discretion, and will vary in differing circumstances. 
In the instant case, in view of the construction work and 
obstructions at the far end of the runway, the pilot deter- 
mined to land as close to the threshold as possible and, for 
that reason, to follow the VASI system as accurately as 
possible, rather than to approach above it (Tr. 106-108). 
If his aircraft had landed long, it might have rolled into 
the heavy equipment at the far end of the runway; if his 
aircraft had floated unduly over the runway because of 
wind shift or other reasons, he would have had to execute 
a missed approach and go-around, threading his aircraft 
between 100 foot cranes. Before departure, the company 
dispatcher had briefed petitioner as to the construction 
work (Tr. 107). When approaching, the La Guardia 
approach controller emphasized it again. In these cir- 
cumstances, his decision to land as close to threshold as 
possible was not only reasonable, any other course would 
have been heedless and foolhardy. Even if the pilot had 
deliberately and intentionally descended below the glide 
slope at the last moment in order to land as near the 
threshold as possible, this would not have violated the 
regulation, for it expressly authorizes him to do this. That 
the degree of his descent below the glide slope, if any, 
was not beyond that necessary for a reasonable and 
prudent landing is shown by the fact that the aircraft 
landed 1,164 feet up the runway, between the upper and 
lower light bars (Tr. 144-147). 
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The regulation does not specify the extent of deviation 
which is permitted for purposes of bracketing or landing. 
No doubt it would be imp@sible to do so. But this lack of 
specificity may not operate against the airman; he is 
entitled to a strict construction of the regulation. In Pike 
v. Civil Aeronautics Board, 303 F. 2d 353 (C.A. 8, 1962), 
the Eighth Circuit vacated the Board’s revocation of an 
airman’s certificate on the ground that the regulation was 
vague and indefinite, saying: 


“This lack of specificity and completeness of the 
regulations disturbs us in this case. Because of this, 
we are disinclined to reach a result, drastic in its 
application to the individual concerned (whether it be 
Pike or any other) which deprives an airman of ad- 
mitted experience and ability of his primary means of 
livelihood . . . We prefer to have, where a result of 
that magnitude is to be forthcoming, a statute or 
regulation which is more positive and definite than 
those here involved. 

This, however, is not the only reason for our con- 
clusion. There are others: * ° ° 

(4) Our feeling that the revocation provision of the 
statute in their application to Pike on this record have 
at least some penal aspect . . . This at least prompts 
us to the view the statute with an attitude of reasonable 
strictness and to demand for this case a stronger 
statutory or regulation basis than we are presently able 
to discover.”’ 


This is equally true here. In the absence of a precise 
standard, it is the Administrator’s obligation to show that 
the extent of the deviation exceeded any reasonable amount. 
In short, a violation of Section 91.87(d) requires not only 
proof that a pilot descended below a glide slope, but also 
that the extent of the deviation was beyond that reasonably 
necessary for bracketing or for landing. The Adminis- 
trator offered no evidence of either of these. Both the 
Administrator and the Board’s Examiner proceeded under 
the misconception that the regulation required uncondi- 
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tional adherence to the glide slope. Asa result the Admin- 
istrator did not offer, and the Examiner did not have, 
evidence necessary to a finding of violation, the Examiner 
failed to make findings which were essential to a deter- 
mination of the cause, and the petitioner was held to a 
standard of conduct which the regulation does not require. 


Vv. 

THE CHARGE OF VIOLATION OF SECTION $91.3, FEDERAL 
AVIATION REGULATIONS. IS BASED ON THE SAME ACT 
AS THE CHARGE OF VIOLATION OF 91.87(d), AND MUST 
FALL WITH IT. IN ANY EVENT, THE AIRMAN CANNOT 
BE PUNISHED TWICE FOR THE SAME ACT. 

In addition to charging the petitioner with descending 
delow the glide slope in violation of Section 91.87(d), the 
Administrator also charged him with careless or reckless 
operation of an aircraft, in violation of Section 91.9, 
Federal Aviation Regulations (see Appendix). But, as 
the Administrator’s complaint and the Examiner’s decision 
make clear, the charge of careless operation was not based 
on any act or acts other or different than the act of 
descending below the glide slope. Thus, if petitioner be 
held to have descended below the glide slope to an extent 
beyond that permitted by the regulation, he was also 
careless: if he did only what the regulation permits, he 
was not careless. The charge of careless conduct cannot 
stand if the airman be found to have followed the glide 
slope as the Administrator’s regulation requires. It 
necessarily must stand or fall with the Court’s determina- 
tion of the principal charge. 


However, even if this Court be of the opinion that the 
Board correctly found petitioner to have violated Section 
91.87(d), the Board erred in imposing double punishment 
for this act. As the suspension of an airman’s certificate 
is a quasi-criminal punishment (see Point I, above), it is 
subject to the rule that one may not be punished for two 
offenses arising from the same act, unless ‘teach requires 
the proof of a fact not essential to the other.’’ Pereira 
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v. United States, 347 U.S. 1, 9, 748. Ct. 358, 363 (1964), and 
cases cited. Here, both violations require proof of exactly 
the same act and no other. Judge Prettyman has previously 
expressed his view that the immunity of the Fifth Amend- 
ment is applicable to these quasi-criminal certificate 
suspension proceedings. Lee v. C.A.B., 225 F. 2d 950, 96 
App. D.C. 299 (1959). An airman’s immunity from double 
jeopardy is equally applicable. Even if this Court be of 
the view that petitioner’s act was in violation of the regula- 
tions, it should vacate the Board’s attempt to impose double 
punishment for the same act. 


Respectfully submitted, 


James D. Hi 
Counsel for Petitioner 


Of Counsel: 
Harry Nog 
Joun P. O’Brien 


July 25, 1966 
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APPENDIX 
Federal Aviation Act of 1958 


Section 609, Amendment, Suspension and Revocation of 
Certificates (72 Stat. 795, 49 U.S.C. § 1486): 


The Administrator may, from time to time, rein- 
spect any civil aircraft, aircraft engine, propeller, 
appliance, air navigation facility, or air agency, or 
may reexamine any civil airman. If as a result of 
any such reinspection or reexamination, or if, as a 
result of any other investigation made by the Adminis- 
trator, he determines that safety in air commerce or 
air transportation and the public interest requires, 
the Administrator may issue an order amending, 
modifying, suspending, or revoking, in whole or in 
part, any type certificate, production certificate, air- 
worthiness certificate, airman certificate, air carrier 
operating certificate, air navigation facility certificate, 
or air agency certificate. Prior to amending, modify- 
ing, suspending, or revoking any of the foregoing 
certificates, the Administrator shall advise the holder 
thereof as to any charges or other reasons relied upon 
by the Administrator for his proposed action and, 
except in cases of emergency, shall provide the holder 
of such a certificate an opportumity to answer any 
charges and be heard as to why such certificate should 
not be amended, modified, suspended, or revoked. 
Any person whose certificate is affected by such an 
order of the Administrator under this section may 
appeal the Administrator’s order to the Board and 
the Board may, after notice and hearing, amend, 
modify, or reverse the Administrator’s order if it 
finds that safety in air commerce or air transportation 
and the public interest do not require affirmation of 
the Administrator’s order. In the conduct of its 
hearings the Board shall not be bound by findings of 
fact of the Administrator. The filing of an appeal 
with the Board shall stay the effectiveness of the 
Administrator’s order unless the Administrator advises 
the Board that an emergency exists and safety in air 
commerce or air transportation requires the immediate 
effectiveness of his order, in which event the order shall 
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remain effective and the Board shall finally dispose 
of the appeal within sixty days after being so advised 
by the Administrator. The person substantially 
affected by the Board’s order may obtain judicial 
review of said order under the provisions of section 
1006, and the Administrator shall be made a party to 
such proceedings. 


Section 1006, Judicial Review of Orders, (72 Stat. 795, 
74 Stat. 255, 75 Stat. 497, 49 U.S.C. § 1486) : 


(a) Any order, affirmative or negative, issued by 
the Board or Administrator under this Act, except 
any order in respect of any foreign air carrier subject 
to the approval of the President as provided in section 
S01 of this Act, shall be subject to review by the courts 
of appeals of the United States or the United States 
Court of Appeals for the District of Columbia upon 
petition, filed within sixty days after the entry of 
such order, by any person disclosing a substantial 
interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of 


court upon a showing of reasonable grounds for 
failure to file the petition theretofore. 


Venue 


(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides 
or has his principal place of business or in the United 
States Court of Appeals for the District of Columbia. 


Federal Aviation Regulations 


$91.9 Careless or reckless operation. (28 F.R. 6704, 
14 CFR § 91.9) 


No person may operate an aircraft in a careless 
or reckless manner so as to endanger the life or 
property of another. 


$91.87 Operation at airports with operating control 
towers. (28 F.R. 6709, 14 CFR § 91.87) 
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(a) General. Unless otherwise authorized or 
required by ATC, each person operating an aircraft 
to, from, or on an airport with an operating control 
tower shall comply with the applicable provisions of 
this section. 


(b) Communications with control towers operated 
by the United States. No person may, within an air- 
port traffic area, operate an aircraft to, from, or on 
an airport having a control tower operated by the 
United States unless two-way radio communications 
are maintained between that aircraft and the control 
tower. However, if the aircraft radio fails in flight, 
he may operate that aircraft and land if weather 
conditions are at or above basic VFR weather mini- 
mums, he maintains visual contact with the tower, and 
he receives a clearance to land. If the aircraft radio 
fails while in flight under IFR, he must comply with 
§ 91.127. 


(c) Communications with other control towers. No 
person may, within an airport traffic area, operate an 
aircraft to, from, or on an airport having a control 
tower that is operated by any person other than the 
United States unless— 


(1) If that aircraft’s radio equipment so allows, 
two-way radio communications are maintained be- 
tween the aircraft and the tower; or 


(2) If that aircraft’s radio equipment allows only 
reception from the tower, the pilot has the tower's 
frequency monitored. 


(a) Minimum altitudes. When operating to an air- 
port with an operating control tower, each pilot of— 


(1) A  turbine-powered airplane, shall, unless 
otherwise required by terrain, obstacles, or appli- 
cable distance from clouds criteria, maintain within 
the airport traffic area an altitude of at least 1,500 
feet above the surface of the airport until further 
deseent is required for a safe landing; 


(2) A large airplane approaching to land on a 
runway being served by an ILS, shall, if the air- 
plane is ILS equipped, fly that airplane at an 
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altitude at or above the glide slope between the 
outer marker (or the point of interception with the 
glide slope, if compliance with applicable distance 
from clouds criteria requires interception closer in) 
and the middle marker; and 

(3) An airplane approaching to land on a run- 
way served by a visual approach slope indicator, 
shall maintain an altitude at or above the glide slope 
until a lower altitude is necessary for a safe landing. 


However, subparagraphs (2) and (3) of this paragraph 
do not prohibit normal bracketing maneuvers above or 
below the glide slope that are conducted for the 
purpose of remaining on the glide slope. 


Excerpt From Airman’s Information Manual, a Publication 
of the Federal Aviation Agency, p. I-15 
AIM—May 27, 1965 Amporr, Am Navication Licutine & 
Margrsc Ams 


VISUAL APPROACH SLOPE INDICATOR (VASI) 


1. VASI is designed to provide by visual reference the 
same information that the glide slope unit of an ILS pro- 
vides electronically. It provides a visual light path within 
the approach zone, at a fixed plane inclined 214° to 4° 
from horizontal which an approaching pilot can see and 
utilize for descent guidance during an approach to a land- 
ing. The element of course guidance is obtained from 
reference to the runway lights. 


2. Standard installation of the complete system consists 
of 12 light source units arranged in light bars with three 
units placed on each side of the runway, opposite the 600- 
foot mark (threshold) and three on each side of the run- 
way at the 1,300-foot mark. These are the downwind and 
upwind bars respectively. The Visual Glide Slope refer- 
ence point is midway between the upwind and downwind 
bars. 
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3. Provision is made for controlling the intensity of the 
lights and adjustments can be made at pilot request. The 
VASI can normally be seen at the approximate range of 
the outer marker (45 miles) and at greater distances 
at night. Under sunlight or snow conditions the range 
is decreased to about 3.5 nautical miles. 


4. The following is offered to pilots as yet unfamiliar 
with the principles and operation of this system and 
the pilot technique required. The basic principle of the 
VSIA is that of color differentiation between red and 
white. Each light unit project a beam of light having a 
white color in the upper part and a red color in the lower 
part. The light units are arranged so that the pilot of an 
aircraft during approach will see the following: 


(a) Above glide slope: white white 
white white 

(b) On glide slope: red red 
white white 

(c) Below glide slope: red red 
red red 


5. When on the proper glide, the pilot is in effect over- 
shooting the bars nearer the threshold and undershooting 
the bars farther down. Thus he will see the downwind 
bars as white and the upwind bars as red. A position 
below the glide path will cause both bars to be red, and 
a high position will cause both bars to be white. Impend- 
ing departure from the glide path is indicated to the pilot 
by a transition in color from red through pink to white or 
vice versa. A movement to the high side will cause the 
upwind bars to change from red through pink to white. 
A descent below the glide path will change the downwind 
bars from white through pink to red. When the pilot is 
below the glide path the pair of red bars visible on each 
side of the runway will tend to merge into one bold red 
signal on each side of the runway if descent continues to 
be excessive and takes the pilot well below the glide path. 
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6. In haze and dust conditions or when an approach is 
made into the sun, the white bars of the system may ap- 
pear yellowish. This is also true at night when the 
VASI system is operated at a low intensity. Certain at- 
mospheric debris may give the white lights an orange or 
brownish tint; however, the red lights are not affected 
and the principle of color differentiation is still applicable. 


fe @ 


BRIEF FOR RESPONDENTS 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,125 


United States Court of Appeals 
for the District of Columbia Circuit 


FILED AUG 26 1966 


NMasthane SE claons = 


CIVIL AERONAUTICS BOARD and WILLIAM F. McKEE, 
Administrator of the Federal Aviation Agency, 


KARL F. RITZ, 


Petitioner, 


Respondents. 


PETITION TO REVIEW AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


DONALD F. TURNER, © 
Assistant Attorney General, 


O. D. ozMenr, OM HOWARD E. SHAPIRO, % 
Deputy General Counsel, Attorney, 
Department of Justice, 
WARREN L. SHARFMAN, OW 
Associate General Counsel, JOSEPH B. GOLDMAN on 
Litigation and Legislation, General Counsel, 
Civil Aeronautics Board. 
ROBERT L. TOOMEY,°% 
STUART M. LEVINE, N 6 
Attorneys, 
Civil Aeronautics Board. 


—SS+S00. Saas 


COUNTSRSTAT QUESTIONS PRESENTED 


tispositive questions are: 
al rights resulted 
ine that the Administrator need not show, as 
ef, that an air navigation facility was in 
ontribute to an accident, in 
thereafter undertook to establish 
the Administrator introduced 


of proper function 


wnether the Board's finding that the air navigation 


was Sunctioning i did not contribute to the 


suostantial evidence; 


nether the Board's find : violated 


BIS Vie vee 
indicator 
2 careless or reckless manner are supported 


sudstantial 


Counterstatement of Questions Presented 
Counterstatement of the Case... 
Statutes and Regulations Involved 
Summary of Argument... ++ es 
Argument. . - 6 6 s+ e+e see 2 © 


Introduction . . « « « « « » 


a 


I. There was no application of erroneous s 


respecting the burden or @ 
no error affecting subdstant 


The evidence supports the 
and there was no improper 
regulations or imposition 
on petitioner. 
Conclusion. . . » « « « 
Appendix - Statutes and Regulations Bt 
CITATIONS 
Cases: 
Administrator v. Lindstam, Order S-l244 
Administrator v. Means, Order 
Brubaker and Olsen, 19 C.A.B. 


Cella v. United States, 208 F.2 
cert. denied, 347 U.S. 1016 . 


Century Indemnity Co. v. Nelson, 
1936), rev'd on other grounds, 


Cephus v. United states, 117 U.S. App. D.C. 15, 
F.2d $93 (1963) . ae Se ee RL Se ° 


Consolo v. Federal Maritime Comm'n, 353 U.S. 00 


ee nD 


tanc 


Counterstatement of Questions 
Counterstatement of the Case. 
Statutes and Regulations Involved 
Summary of Argument . 2. « + «+ « = 
Argument. . 2 2. «© «© © 2 e ee ee 


Introduction: 6 6 os) 


There was no application of erro 
respecting the burden or quantum z 
no error affecting substantial rignts. .. 


The evidence supports th 
and there was no improper 
regulations or imposition 
on petitioner. 
Conclusion. « « « s « * 


Appendix - Statutes and Regulations Involved. 


Cases: 


Administrator v. 
Administrator v. Means, Order 
Brubaker and Olsen, 19 C.A.B. 


Cella v. United States, 208 F.2d 783 (C.A. 7, 1953) 
cert. denied, 347 U.S. 1016... 2... + ee eee 


Century Indemnity Co. v. Nelson, 90 F.2d 644 (C 


1936), rev'd on other grounds, 303 U.S. 213 ( 


Cephus v. United States, 117 U.S. App. D.C. 
F.2d 893 (1963) 2 2 ewe ee ee ee we 


Consolo v. Federal Maritime Comm'n, 383 U.S. 607 (1960) 


warsit 
af rons =: 


esse 


’ 


7 


») 

j 

} 
“4 
) 

1 

‘ 

v 
q 


ae 


Wright v. Sec 
(C.A. 2, TOLO) see Me ere we 


Statutes: 


Federal Aviation Act of 1958, 
49 U.S.C. 1301, et Sea.: 


Section 102. . 
Section 103. . 
Section 60l. . 
Section 602. . 
Section 609. . - 
Section 1006(e). 


Regulations: 


GlicOirrsfo ns 
91.87 (4) (3) 
BOM 2s eins 
301.2060 
BOWLS a %s.e 


Miscellaneous: 
20 Am. Jur. 1043. «© 2 ee 


5 Moore, Federal Practice (2d 
9 Wigmore on Evidence, § 2490(3 


* Cases c > relied upon are marked by aster 


ow ror 


>t? O OOO 


Ho» 


NM NM OD) 


BMPR} 
Uiwn © 


€4 
ps 


CCU 


Babe lt Oe 
ITED STATES 
aad 


Un 


ATIWOITS 
COLUMBIA 


)F 


uu 


RICT 


oil 


ana 


ARD 


C 


IVIL AERONAUTICS BO 


poncents. 


Resp 


ARD 


NAUTICS BO 


NA 


AERO 


IVIL 


Cr 
VL 


ITS 
UENO 


D 


RESPON 


FOR 


etitioner 


Pp 
= 


Sin 


re 


oman 


we 


e 


ex 


he 


ts 


examiner 


anes 
roper 


Airl 
zap 


+ 
at vELNINE 
5 


eas 


3 


nth 
NODA 
Sy maint 
2 2 


re 
s of 


Boston t 
moment 
airmen 


$! 
oO 
$s 

' 


rtation 


ho ervey 


ic 


W 
si 
oO 


Sal Sy 
bree dp eed 
” 
$y a 


a 
tyr 
a ti a 
t 

{ 


Xamine> 
review 


- 3 - H 
2/ 

approximately 5.36 feet above the level of the runway. _ While the 
wheels of the main landing gear separated from the aircraft on impact, 
the aircraft landed without serious injury to any of its occupants 

but with substantial damage to the aircraft itself. 

Following the issuance of a notice of proposed certificate action 
by the Administrator and informal conferences with petitioner, the 
Administrator ordered petitioner's airline trensport pilot rating 
suspended for a period of 90 days (Tr. 1). He found thet petitioner 
had "permitted the aircraft to descend prematurely to an altitude below 
the slide slope" and "had failed to maintain clearance snes the dike 
in the approach to the said runway, and permitted the aircraft, or a 
part or parts thereof, to strike the dike" (Tr. 1). By reason of the 
foregoing, the Administrator found that petitioner had violeted 
Sections 91.9 and 91.87(d) (3) of the Federal Aviation Regulations. 
BY ‘It was this same dike which was involved in Pangburn v. Civil 
Aeronautics Board, 311 F.2d 349 (C.A. 1, 1962). 

3/ Section 91.9 provides: 

"No person may operate an aircraft in a careless or reck- 
less manner so as to endanger the life or property of another" 

(14 C.F.R. 91.9, infra, p. 33). 


Section 91.87(d) (3) provides: 


"(d) Minimum altitudes. When operating to an'airport with 
an operating control tower, each pilot of—- i 
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"(3) An airplane approaching to land on a runway served 
by a visual approach slope indicator, shall maintain an altitude 
at or above the glide slope until a lower altitude is necessary 
for a safe landing. 
(footnote continued) 


He concluded that, } of petitioner's "failure to exercise the 
care, caution, Judgment and responsibility required of the holder of 
an airline transport pilot's certificate,. . . safety in air transporta- 


tion anc tre public interest requirela] the suspension of the airline 
transport pilot rating privileges of [petitioner's] certificate" for 
90 cays (Tr. 2). 

Petitioner appealed to the Board and full scale evidentiary hear- 
ings were helc before a hearing examiner. At the outset the Adminis- 
trator established, largely by stipulation, that the aircraft had in 
fact struck the dike (Tr. 28); that the accident was not caused by 

ther conditions (Tr. 25-26); that there was no mechanical defect 
existing in the aircreft or its components (Tr. 26); that the dike 
was clearly marked (Tr. 31, 531-532); and that petitioner was fully 
aware of the existence of the dike at the boundary of the field 
Tr. 29). The Administrator also undertook, in presenting his case 
to establish that the VASI system had been properly installed 
s functioning properly at the time of the inci- 
interrupted (Tr. 48). He expressed 
the view (Tr. 49) that "We can presume that all of the equipment at 


gZ condition” and pointed out (Tr. 50) that 


jowever, subparagraphs (Z) and (3) of this paragraph do 
not prohibit normal bracketing maneuvers above or below the 
glide slope that are conducted for the purpose of remaining 
on the glide slope" (14 C.F.R. 91.87, infra, p. 33 


(Tr. 726), a finding not challenged either in Captain Ritz's petition 
to the Board for discretionary review or in his appeal here. 
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Runway 31 at LaGuardia 
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passed over the dike at tne boundary of the airport i the threshold 


of the runway" (Tr. 728). He concluded that itior had thereby 


violated the provisions of 

Federal Aviation Regulations, 

public interest required 

be affirmed (Tr. 
Petitioner filed a petition for 2 Lonary review by 

Board (Tr. 735). ied (1) that the hearing examiner erred in 
7/ Petitioner also introd 1 testimony of the co-pilot on 

the flight. The examiner f nd timony "vague and ecuivocal" 


and insufficient to "support a finding that respondent followed the 
VASI glide slope until the aircraft struc the dike" (Tr. 725). 
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S72 
in the light of the Administrator's showing, this case is 
respect similar to other Board decisions with which, according 
petitioner, tze Board's decision here is inconsistent. Thus, the 
court = mot concern itself with petitioner's arguments regardin 
the necessity for consistency in decision or reconciliation of 


allegedly incomsistent decisions. 


evidence of record amply supports the finding that 
ystexz was fun nd that adherence to it would 
y placed petitioner over the dike. To be sure, there are ex- 
= > = 


ceptions to the requirement that the VASI glide slope be followed, but 
the curden was on ¢ tio: now the existence of facts justifying 
ne failed to make any showing in 
Ss, Section 91.87(d) was violated. Moreover, an un- 
necessary departure from the glide slope constituted careless operation. 
if there wags justification for deviation by petitioner from 
tne glide slope, +: caution of tne deviation obviously was careless 
as indicated by tne re ti @ violation of Section 91.9. 
Petitioner's contentions tr : 1k ed to "double jeopardy" 
reason of the fact tnat he was charge itn, and found to have com- 
mitted, two violations through a single course of conduct was not 
urged eitner to the examiner, or to the Board, and hence is not open 
for consideration here. Moreover, there ig no showing of any error or 
prejudice in this } no basis for any agsumption that 


the sanction would have been different if petitioner had been found to 


have violated only Section 91.87(d). ‘120, the "double jeopardy" 


me he ee 
argument proceeds upon the erroneous premise that Section 


ceedings are essentially criminal in character. 


This case involves essentially the same factual setting and 
similar contentions with respect to th 
tor must make to support a finding of negligence as were involved in 


Pangburn v. Civil Aeronautics Board, supra, 311 F.2d 349. ; There, as 


here, the pilot of an airliner struck the dike at the approach end of 


Runway 31 at LaGuardia in circumstances in which neither weather nor 


mechanical defect was a factor. As a result of his negligence, Pangburn 


received a 90-day suspension which was affirmed 


Following the Pangburn accident the VASI system was installed for 
the purpose of obviating just this type of accident. Notwithstandin 
it, petitioner collided with the dike in circumstances in which the 


system was functioning properly and in which neither weather nor 


mechanical defects in the aircraft contributed to the accident. His 


principal challenge to the order here rests upon umi :of technical 


contentions concerning the burden and quantum of proof. We will show 


that these and his other arguments are without merit. 


Te There _was_no application of erroneous standards 
respecting the burden or quantum of proof _and_no 
procedural error affecting substantial rights. 


Petitioner's principal contention, both in his petition for dis- 
cretionary review by the Board and on this appeal, is that the Admin- 


istrator "was permitted to prove a case of violation of the regulations 
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familiar principles, any error which 

initial ruling wes cured by reason of the subdsecu 


after having voluntarily elected to go forward, 


not now complain on any grounds other than thet 
ey 


a 
does not in fact support the determination. 


True, the petitioner attempts to avoic 
settled principle through contendin, 
was criminal rather than civil in It is by no means certain 
that petitioner would be aided : gree with his 


characterization of the nature of t In any event, 


9/ The rule is stated in 5 Moore, Federal Practice, 2nd Ed. 


para. 41.13[1]: 


"If the motion [to dismiss] is denied, Rule 41(>) states 
that the defendant may proceed to offer evidence. If he does 
proceed, he does not have any right to object later that hi 


motion was erroneously denied." Supra, st 1149. 


See, also, 9 Wigmore on Evidence, 3¢ Bi. § 2496(3)s, Century - 
Indemnity Co. v. Nelson, 90 F.2d 644 (9th Cir., 1450), rev'd ono 
grounds, 303 U.S. 213 (1938); Marvland Casualty Co. v. Jones, 

791 (9th Cir. 1929), rev'd on other grounds, 279 U.S. 


10/ See Jaben v. United States, 349 F.2d 913, 916 (C.A. 8, 1965) 
wherein the court stated: 


"It has been a long-standing holding of this court, as 
well as of other Circuits, that where a defendant, subsequent 
to the close of the government's case in chief, offers evidence 
of his own which supplies something lacking in the government's 


(footnote continued) 
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Aeronautics Board, 100 U.S. App. D.C. 325, 244 F.2a 772 (1957); 
Sabinske v. Civil Aeronautics Board, 346 F.24 42, 14d (C.4. 5, 


12/ 
1965). 


Wholly apart from the character of a suspension 
Section 609, petitioner's contentions 
are answered by the statute itself. tion 
review of the Board's order under Section 10 
p. 32). Section 1006(e) expressly 3 : "findings of 
by the Board . .. if supported by 
conclusive". Thus, in rejecting 
was required to prove violations 
of Appeals for the Fifth 3 y thet "t: uspension 
is remedial and not punitive in 2 » out thar " event, the 
findings of the Board are conclusive on this supported dy 
substantial evidence", Sabinske v. C.A.B., supra 
Additionally, in Proud v. Civil Aero 3 15 
1966), the court, in rejecting . the Board's findings 
were not supported by substantial eviden held t1 he Administrator 
is not required to exclude every conceivable possibility of en inter- 


vening cause", These authorities should be completely dispositive of 


i2/ Suspensions in other fields also are regarded as remedial. 
U.S. 3 


See, Helvering v. Mitchell, 303 U.S. 3 (1938); Steuart & Bros. 
v. Bowles, 322 U.S. 398 (1944); Wright v. Securities & Exchange Comm'n, 
112 F.2d 89, 94 (C.A. 2, 1940); Nelson v. Secretary of Agriculture, 

133 F.2d 453, 456 (C.A. 7, 1943); Cella v. United States, 208 F.2d 

783, 789 (C.A. 7, 1953), cert. denied, 347 U.S. 1016 (1954). 
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of the Administrator's case in chief 
tioner was deprived of any opportunity t 
and the examiner's decision did not res 
petitioner had failed to show that a malfunction of + 
caused the collision. Rather, the examiner weighed 
and affirmatively founa on the basis of the evicence presented 
Administrator that a malfunction of the system nad 
1s/ 

cause of the accident. 

Thus, this is not a case in which the Board 
Administrator] to prove a case of the violations 
by showing the occurrence of an accident alone, and 
petitioner . . . was required to assume the burden of proving 


innocence of wrongdoing". Apart from the evidence adduced in y 


concerning the VASI system, the Administrator's case in chief 


consist solely of a showing that there had 
showed that the accident was not caused by 
there was no mechanical defect existing 


was clearly marked; and that petitioner 


12/ What has been said is fully dispositive of petitioner's 
contention that the doctrine of res ipsa loquitur was erroneously 
invoked by the examiner. We perceive no reason why that doctrine 
should not be applicable to proceedings under Section 609. See 
Pangburn v. Civil Aeronautics Board, supra, 311 F.2d at p. 354. 
However, it will be time enough for the, Board and the court to con- 
sider this question when a case arises in which the examiner invokes 
it. 


n= 
ing 
ne 


d pre- 
ctio 


un 
Owl 


Boa 
e ft 


th 
ier 


wore 


eless ope 


olisn car 


Sepa 
stacl 


e 


> 
oO 
$3 


+na-a an- 


etnoe 


the rernns 


ere the 
the & 


by 


si =s 


ye 
In a related argument, in terms 
that "the Board misconstrued the requir 


of the Federal Aviation Regulations" 


points out that the regulation autnorizes 

slope when "a lower altitude is necessary 

also adverts to the fact %: 

above or delow the glice slope that 

remaining on the glide slope". 

trator wes required to show thet 

benefit of either of these exceptions. 

contentions were not urged to the Boarc grounds for > 


y 


16 
the examiner's decision, the short answer in terms of Surdcen 
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ceptions to the regulations to show facts in support of that position. 


Specht v. Civil Aeronautics Board, 
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16/ This contention, and the related n Par 
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cedures. The record, however, shows that: 


a. The United 
was followed 


The manufacturer's manual was not avai 
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date of the incident in question (Tr. 


In any event, the final step ind 

is a flight check (tr. 287); flig! 

the normal checking procedure (Tr. 

flight checks were performed shortly before ‘the incident 


(329, 332-3) and a few hours following the incident 
(Tre 32d, 322 The test results were normal both times. 
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relating to these exceptions because petitioner chose not to 
duce evidence on what would have been an affirmative defense 

21). 

record that 
petitioner so mich as referred to the VASI system after he descended 
to an altitude of about 500 feet approximately one mile from the dike. 
And if, as he now suggests, he intentionally departed from the systen 
at that or some subsequent point, n departure obviously exceeded 
the degree of permissible tolerance as demonstrated by the inescapable 

20/ 
fact that he hit the dike. The landing occurred in broad daylight 
(approximately 12:30 P.M.) in circumstances in which the petitioner 
agreed that weather conditions were not a contri 
Thus, the record provides ample support for the findings of 
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violation. Had petitioner not departed from the glide slope, he ob- 
viously would not have struck the dike. Moreover, there is no showing 
of any allowable deviations from the gl bs Hence Section 
91.87(d) was violated. Furthermore, petitioner's departure from the 
glide slope, in the absence of an affirmative showing of justification 
therefor, constituted careless operation. Similarly, 


actual justification for a deviation (not here shown), the execution 
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of the deviation obviously was careless as indicated by its results. 


Again, if it be assumed that petitioner was entitled to completely 


2 Petitioner conceded that he "rushed" his descent with the 
purpose of landing as near the threshold of the runway as possible 
(Tr. 107). 
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single course of conduct may result in violation 


23/ 


The Board's order should be affirmed. 


O. D. OZMENT, 


Deputy General Counsel, 


WARREN L. SHARFMAN, 
Associate General 


Litigation and Legislation, 


ROBERT L. TOOMEY, 
STUART M. LEVINE, 
Attorneys, 


Respectfully submitted, 


epartment of Justice, 


JOSEPH B. GOLDMAN, 
General Counsel, 
Civil Aeronautics 


Counsel, 
Board. 


Civil Aeronautics Board. 


August, 1966 
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tive regulations. 


23/ Petitioner asserts that the charges here involved are 
same since the proof required to sustain th 


As held in 
same ccnduct may result in the imposition of 
A fortiori, the same conduct may violate two administra- 
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lvering v. Mitchell, supra, 303 U.S. 
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civil and 


the 


violation of 91.87(da) 


necessarily is the same as required to sustain the charge of careless 


operation in the violation of 91.9. 


view of the matter. 
from the glide path 
fore shown that any 
Petitioner is in no 
of proof or minimum 
other, since he did 


Again this is merely petitioner's 
One of his theories is that a permissible deviation 
may have occurred in this case, and we have hereto- 
such deviation was executed eareless fashion. 
position to urge contentions relating to degrees 
requirements for findings of one violation or the 
not proceed on this theory at the trial of the 


in 
an 


case and now urges the matter merely as an afterthought. : 


Statutes and Regulations Involved 
Relevant excerpts from the Federal Aviation Act 
731, 49 U.S.C. 1301 et Par: 
TITLE I -- GENERAL PROVISIONS 
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Declaration of Policy: The Board 


Sec. 102 [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the! Board shall 


rel 


consider the following, among other things, as being in the pudlic 


interest, and in accordance with the public convenience and necessity: 
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(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 


% % HH 


(e) The promotion of safety in air commerce; and 
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Declaration of Policy: 

Sec. 103. [72 Stat. 740, 49 U.S.C. 1303] In the exercise and 
performance of his powers and duties under this Act the Administrator 
shall consider the following, among other things, as being in the 
public interest: | 

(a) The regulation of air commerce in such manner as to best 
promote its development and safety and fulfill the requirements of 
national defense; 
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Issuance of Certificate 


(b) Any person may tite with the Administrator an application 
for an airman certificate. f the Administrator finds, efter investi- 
gation, that such person Boseeaes proper qualifications for, and is 
physically able to perform the duties pertaining boca the posit ion for 
which the airman certificate is sought, he shell issue such certi 
cate, containing such terms, con ditions, and limitations as to duration 
thereof, periodic or special examinations, tests of physical fitness, 
and other matters as the Administrator may determine to de necessary 
to assure safety in air commerce. Except in the case of persons whose 
certificates are, at the time of denial, under order of suspension or 
whose certificates have been revoked within one year of the date of 
such denial, any person whose application for the issuance or renewal 
of an airman certificate is denied may file with the Board a petition 
for review of the Administrator's action. The Board snall thereupon 
assign such petition for hearing at a place convenient to the appli- 
cant's place of residence or employment. In the conduct of such 
hearing and in determining whether the airman meets tn pertin at 
rules, regulations, or standards, the Board shall not de bound by 
findings of fact of the Administrator. At the uiporset a ae such 
hearing, the Board shall issue its decision as to whether the airman 
meets the pertinent rules, regulations, and standards and the Admin- 
istrator shall be bound by such decision: Provided, That th 
Administrator may, in his discretion, prohibit or restrict txe 
issuance of airman certificates to aliens, or may make such issuance 
dependent on the terms of reciprocal agreements entered into with 
foreign governments. 
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Amendment, Suspension, and Revocation of Certificates 


Sec. 609. [72 Stat. 779, 49 U.S.C. 1429] 
from time to time, reinspect any civil aircraft. reraft engine, 
propeller, appliance, air navigation facility, or air agency, or " may 
re-examine any civil airman. If, as a result of any such reinspection 
or re-examination, or if, as a result of any other investigation made 
by the Administrator, he determines that safety in air commerce or 
air transportation and the public interest requires, the Administrator 
may issue an order amending, modifying, suspending, or revoking, in 
whole or in part, any type certificate, production certificate, air- 
worthiness certificate, airman certificate, air carrier operating 
certificate, air navigation facility certificate, or air agency 
certificate. Prior to amending, modifying, suspending, or revoking 
any of the foregoing certificates, the Administrator shall advise the 
holder thereof as to any charges or other reasons relied upon by the 
Administrator for his proposed action and, except in cases of emergency, 
shall provide the holder of such a certificate an opportunity to 
answer any charges and be heard as to why such certificate should 
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CHAPTER 1, SUBCHAPTER F -- AIR TRAFFIC 
AND GENERAL OPERATING RULES 


Part 91 -- General Operating and Flight Rules 
*% HHH OK 
§ 91.9 Careless or reckless operation. 


No person may operate an aircraft in a careless or reckless 
manner so as to endanger the life or property of another. 


HH HR HR H 


§ 91.87 Operation at airports with operating control towers. 
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(a) Minimum altitudes. When operating to an airport with an 
operating control tower, each pilot of -- 
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(3) An airplane approaching to land on a runway served by a 
visual approach slope indicator, shall maintain an altitude at or 
above the glide slope until a lower altitude is necessary for a 
safe landing. 


However, subparagraphs (2) and (3) of this paragraph do not prohibit 
normal bracketing maneuvers above or below the glide slope that are 
conducted for the purpose of remaining on the glide slope. 
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Tur Boarp Erroneousty DECIDED THE CasE BY 
APPLICATION OF THE PRINCIPLE OF Res Ipsa 
LoquiTurR 


_ IRRESPECTIVE OF THE BURDEN OF Proor, THERE 
Was No SupsrantiaL Evwence THat PETITIONER 
Hap Descexpep BeLow THE GLIDE SLOPE 
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CONCLUSION ....-- SPN eiaee Avcict Ne aa. Wis aie SioKS Oe seth 


IN THE 


United States Court of Appeals 


For THE District ofr CoLtUmsr1a Circuit 


Kart F. Rrrz, Petitioner, 
v. 


Crvit Azronavtics Boarp and Witutam F. McKee, 
Administrator of the Federal Aviation Agency, 
Respondents. 


Petition To Review an Order of the Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


INTRODUCTION 


We completely disagree with the Board’s opening state- 
ment that ‘‘This case involves essentially the same factual 
setting and similar contentions ... as were involved in 
Pangburn vy. Civil Aeronautics Board, 311 F. 2d 349."’ 
Pangburn struck the same dike, but before the VAST 
system was installed. At that time a pilot landed at his 
complete discretion; the issue in that case was whether the 


2 


pilot had violated a regulation prohibiting careless opera- 
tion of an aireraft, by striking a known object which he had 
complete Hberty and competence to avoid. After that 
incident, the Federal Aviation Agency installed the present 
VASI system and eliminated the pilot’s discretion. Now 
he is required to descend on the glide slope. As a result, 
the airman here is charged with violation of a completely 
different regulation, which prohibits descent below the 
«ide slope. The freedom to act of the two pilots was 
different, the requirements imposed upon them were dif- 
forent. the regulations which they are accused of violating 
are different, and the errors alleged on appeal are different 
in the two cases. The Pangburn decision has no relevance 


here. 


I 


Tke Board Improperly Applied the Rules of Proof by Cir. 
cumstantial Evidence, and Improperly Placed the Burden 
of Proof on Petitioner (Respondent Below) To Establish 
His Innocence 

In his principal brief, petitioner pointed out that the 

Administrator attempted to prove a case of violation of a 

Federal Aviation Regulation by circumstantial evidence, 

under decisions of the Civil Aeronautics Board which, in 

conformity with general rules of evidence, require the neca- 
tion of all inconsistent hypotheses and that the Administra- 
tor bear the burden of proof. Administrator v. Lindstan, 

Order S-1244, June 8, 1964, CCH Aviation Law Reporter, 

© 21, 481; Administrator vy. Means, Order S-1343, April 22, 

1966, CCH Aviation Law Reporter, J 21, 630; Administrator 

v. Strom, 21 C.A.B. 511, 514 (1959). Petitioner showed to 

the Court that, in his case, the Board’s examiner did not 

require the Administrator to negate the hypothesis that the 
glide slope was maladjusted at the time of the incident, 
although this hypothesis was specifically raised by peti- 
tioner in his answer, and placed upon the petitioner the 
burden of going forward and the ultimate burden of proof 
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of this issue. The Board’s answer is that the Court need not 
consider this error, because the petitioner did not stand 
on his motion to dismiss, made at the end of the Adminis- 
trator’s case, but elected to proceed with his own evidence. 
This misconceives the petitioner’s argument. Petitioner 
does not complain solely the denial of his motion to dismiss, 
although we believe that it was clear error; petitioner 
complains of the Examiner’s basic errors, which infected 
the entire conduct of the trial and his decision, that the 
Administrator is not required to negate other hypotheses, 
and that the petitioner had the burden of proof. The 
Examiner’s error in denying petitioner’s motion to dismiss 
was but one of his many expressions of this two-fold error. 


The Board also urges that the error was cured by the 
fact that the Administrator introduced rebuttal testimony 
to show that the glide slope was properly adjusted. This is 
true but, again, the Examiner evaluated this evidence 
in the light of his view that the petitioner had the burden 
of proof on this issue. 


The Board also argues that the Administrator was 
properly relieved of his burden to ‘‘anticipate affirmative 
defenses and in effect to establish negatives . . .”” because 
“the Board’s Examiners have a legitimate concern in 
seeing to it that proceedings are not unduly prolonged . . .’’ 
(ft.8). We had not been aware that the legitimate concern 
for expediting the administrative process extended to 
relieving a complainant of the burden of proving his case. 
In advancing this argument, the Board repeats the error 
of the Examiner in regarding proof of the angle of the 
glide slope as an ‘‘affirmative defense’’. When the govern- 
ment secks to establish the violation of descending below 
a glide slope, by inference arising from the fact of striking 
an object projecting upward from the ground, it seems 
too obvious for argument that it is a part of the govern- 
ment's case to show that the glide slope was aligned above 
the object at the time. This is not the “proof of a nega- 
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tive’’; whatever the glide slope angle at the time, it was an 
existing fact, within the knowledge of the government’s 
agents. Even if it did involve proof of a negative, 


The rule that the burden of proof is upon the prosecu- 
tion because it has made affirmative allegations is not 
affected by the existence of the implied negatives in the 
original transaction. The prosecution is permitted and 
required to prove these negatives as a part of its 
case, and can not shift the burden of proving their 
affirmative opposites upon the accused. (Underhill, 
Criminal Evidence, 5th Ed., § 52) 


Farther, the establishment of negatives is the normal bur- 
den of a party who must exclude alternate hypotheses when 
proving a case by circumstantial evidence. Finally, only 
the Government knows the angle of the glide slope at the 
time of the incident, and it is well settled that, irrespective 
of the burden of proof, proof of a negative must be made by 
the person in possession of the facts. United States v. 
Denver & Rio Grande R. Co., 191 U. S. 84 (1903); 20 Am. 
Jur. 145. For all of these reasons, where the Government 
attempts to show descent below a glide slope, by the cir- 
cumstantial evidence of striking an object protruding from 
the ground, it is a part of the Government’s case, as the 
owner and operator of the glide slope, to show its setting 
at the time of the incident. 


The Board’s argument on this point is noteworthy 
chiefly for what it omits. Although the Board advances 
various technicalities in defense of the Examiner’s failure 
to require the Administrator to show the setting of the 
glide slope as a part of the case-in-chief, nowhere does the 
Board defend his ruling in placing the burden of proof on 
the petitioner. The Board does not deny that the Examiner 
so ruled, and makes no attempt to justify it. Certainly, 
the effect of this ruling was to deny petitioner a fair trial. 
The evidence shows that the Administrator’s employees 
raced out to the glide slope immediately after the accident, 
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adjusted it to a proper setting, and destroyed all evidence 
of what its setting had been at the time of the accident. 
Thereafter, the Board held the petitioner to have the burden 
of showing what its setting had been. This was an 
impossible burden, which he had no means whatever of 
meeting. 
584 
The Board Erroneously Decided the Case by Application of the 
Principle of Res Ipsa Loquitur 


In petitioner’s principal brief he demonstrated that the 
Board’s Examiner had, in fact, applied the doctrine of 
res ipsa loquitur. Petitioner pointed out that the Board 
has never applied this doctrine to a quasi-criminal safety 
enforcement case, that the Board’s Examiners have previ- 
ously declined to permit it and that, for various reasons, 
the doctrine is inapplicable to the circumstances of this 
ease. The only reply to all of this is the assertion that 
‘““We perceive no reason why that doctrine should not be 


applicable to proceedings under Section 609.’’ (Ftn. 14). 
We suggest that the Board’s Office of General Counsel has a 
different view from that of the Board itself, and that its 
reply is scarcely an adequate response to the serious 
questions raised by the petitioner. 


Tir 


Irrespective of the Burden of Proof, There Was No Substantial 
Evidence That Petitioner Had Descended Below the Glide 
Slope 


In his principal brief petitioner showed that the glide 
slope was reset by the Administrator’s employees approxi- 
mately an hour after the accident, but kept no record to 
show the settings which had been found, and that the 
Administrator did not call as a witness the employee who 
had made the adjustments. Both pilots testified that the 
aircraft adhered to the glide slope, and there was no 
direct testimony to the contrary. There was considerable 
circumstantial evidence to show that the glide slope was 
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improperly adjusted at the time of the accident and none to 
show that it was in proper adjustment. The Board now 
asserts that a flight check was made after the accident 
which showed no improper adjustment, but a flight check 
is but a general view from the air and, further, it was 
made after the Administrator’s agents had rushed out to 
the ranway and reset the angle of the boxes. The Board 
does not deny that the footings of the glide slope boxes were 
installed contrary to FAA specifications, that their possible 
settling in the mud through the years had never been 
tested, and that they were dug up and different foundations 
installed shortly after the accident. The Board admits 
that the manufacturers manual for adjusting this system 
had not been distributed to the Administrator’s employees 
at the time of the accident ; the Board does not deny that the 
employees did not follow the instructions of the manual. 
The Board does not deny that both pilots testified that the 
aircraft followed the glide slope and that there was no 
contrary evidence. The Board’s General Counsel argues 
that the Administrator is required only to prove his case 
by substantial evidence. This is a more restricted view 
than has been taken by the Board itself, which has said that 
the Administrator’s evidence must be ‘‘substantial and con- 
vineing’’. Administrator v. Pitchford, Order S-1317, Octo- 
ber 15, 1965, CCH Aviation Law Reporter, par. 21, 580. 
But, whatever the standard of proof required, and irre- 
spective of which party had the burden here, we submit 
that the evidence in this case simply cannot support a 
finding of descent below the glide slope, in view of the 
complete lack of any evidence to show what the setting 
of the glide slope had been at the time of the accident. 


The Board argues that, at a setting of 2.88 degrees, an 
aircraft should pass 58 feet above the dike. But this is 
on the assumption that the aircraft was in the center of the 
glide slope, and not at the lower edge; it assumes that the 
glide slope was properly adjusted at the time; and does not 
take into account that the aircraft’s gear extend 18-19 feet 
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below the eye level of the pilot who sees the glide slope. 
As petitioner showed in his principal brief, an airman will 
not receive a warning that he is passing below the glide 
slope until his extended gear is approximately 10 feet 
above the dike, even if all glide slope lights are properly 
aligned. This argument, and all of the Board’s arguments 
on this point, fail to meet the one principal defect of the 
Board’s case, that there was no evidence to show that the 
setting of the glide slope had been accurate, and that there 
was considerable evidence to show that it was improperly 
aligned. 


Ultimately, the Board retreats to the position that ‘‘Had 
petitioner not departed from the glide slope, he obviously 
would not have struck the dike.’’ (p. 25). This further 
confirms our contention that the case was really decided by 
the Board on the principle of res ipsa loquitur. For all 
of the reasons stated in our principal brief, this doctrine 
may not be invoked to imply violation of the specific 


regulation of descending below a glide slope, without evi- 
dence of the setting of the glide slope at the time, in a 
quasi-criminal enforcement proceeding. 


Iv 
The Board Misconstrued the Requirements of the Regulation 


In his principal brief, petitioner pointed out that Section 
91.87 (d) of the regulations expressly permits descent 
below the glide slope for the purpose of bracketing 
maneuvers and for landing, and that the Board’s Examiner 
did not consider this when applying the regulation. He 
miscontrued the regulation as requiring absolute adherence 
to the glide slope at all times. The Board does not deny that 
the regulation so provides, or that the Examiner miscon- 
strued it. It argues only that the burden of proof is on 
petitioner to show that he came within these ‘‘exceptions”’ 
to the regulation (pp. 21, 25). But these portions of the 
regulation are not the kind of ‘‘exceptions”’ constituting 
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affirmative defenses: they are an integral part of the 
regulation. They are a part of the description and 
Gefinition of the required act. 


The Court has recognized the ‘‘familiar doctrine of 
statutory construction to the effect that where an exception 
is incorporated in the enacting clause of a criminal statute, 
the burden of proof is on the prosecution to establish the 
fact that the defendant is not within the exception.’’ 
Williams v. United States, 78 App. D.C. 147, 138 F. 2d 
$1 (1943). This is the general rule. 


‘‘The general and long-settled rule is that where an 
exemption is embodied in the language of the enacting 
clause, and therefore appears as integral in the verbal 
description of the offense, the indictment, information, 
or complaint must aver that the exceptive facts do not 
exist."” (153 A.L.R. 1218, 1226.) 

** Where a statute defining an offense contains an excep- 
tion, in the enacting clause of the statute, which is so 
incorporated with the language defining the offence 
that the ingredients of the offense cannot be accurately 
and clearly described if the exception is omitted, the 
rules of good pleading require that an indictment 
founded on the statute must allege enough to show that 
the accused is not within the exception .. .’’ (United 
States v. Cook, 17 Wall. 168, 21 L. Ed. 538 (1872). 


An accused has been held to have the burden of proving that 
he comes within an ‘‘exception’’ which stems from a 
separate statute, or an unrelated part of the same statute, 
or if the facts are exclusively within his knowledge (see 
Wiliams v. United States, supra; 20 Am. Jur., 1966 Supp., 
p. 29, 30.), but none of these departures from the general 
rule are applicable here. In this instance the so-called 
exceptive language is part of the description of the 
standard imposed. It is a part of a regulation requiring an 
aircraft to remain within reasonable bracketing distance 
of a glide slope until descent below is required for a landing. 
It would be impossible to define the required act without the 
use of these integral portions of the description. 
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The Board also urges that petitioner may not raise the 
point here, as it was not raised before the Board. But 
the petitioner had no knowledge that the Examiner would 
so misconstrue the regulation until the fact beeame apparent 
in the Examiner’s decision. We point out that the Board 
asserts no defense or denial to the fact that the Examiner 
did commit this serious error; it asserts only technical 
objections to the petitioner’s right to complain of it here. 
An airman should not be subject to undenied wrongful 
punishment on such technical grounds. 


Vv 


The Board Has Punished the Airman for Violation of Three 
Regulations, All Based on the Same Act 


Petitioner has urged to the Court that he was convicted 
and punished for three separate offenses, all based on the 
same act, in violation of the principle of Pereira v. United 
States, 347 U. S. 1 (1964). See also Bell v. United States, 
349 U.S. 81 (1955) ; Ladner v. United States, 358 U. S. 169 
(1958) ; Blockburger v. United States, 284 U. §. 299 (1932). 
Respondent does not deny this: it seeks to avoid the effect 
of the error by the argument that “‘there is no basis for 
any assumption that any lesser or different sanction would 
have been imposed had petitioner urged his present con- 
tention to the Examiner .. .’’ (p. 26). The converse is 
equally true; there is no basis for any assumption that the 
Board would impose the same penalty for one violation as 
for three; it would seem excessive and capricious if it did. 
If the Board intended to impose three 30-day consecutive 
suspensions for 3 convictions, all based on the same act, 
the error is too obvious to require comment. If the Board 
intended one general 90-day suspension for three violations 
based on the same act the result is the same. As the 
Supreme Court has recently said in a similar situation, it 
is “impossible to know what sentence would have been 
imposed’’, had the Board tried petitioner for only one 
offense; it might have imposed a 90-day suspension, ‘‘but 
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for a reviewing court to make those assumptions is to 
usurp the functions’’ of the Board. Milanovich v. United 
States. 385 U. S. 551 (1961). 


We suggest that this error alone, even if there were no 
other error below, would require that the cause be remanded 
for reconsideration. 


CONCLUSION 


We respectfully suggest that the Administrator failed to 
prove that the petitioner descended below the glide slope, as 
a result of failure to show the setting of the glide 
slope at the time of the occurrence; that this violation 
cannot be proved by inference, from the circumstance of 
striking an object protruding from the ground, in the 
absence of any evidence to show the setting of the glide 
slope at the time; that petitioner was improperly placed 
under the burden to prove his innocence by showing facts 
which were exclusively in the possession of the Administra- 
tor: that the Board’s Examiner misconstrued and mis- 


applied the requirements of the regulation; and the peti- 
tioner was improperly found guilty of three offenses, based 
on the same act. For all of these reasons the Board’s 
order should be vacated. 
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